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asa 1
NOHATUE TPAH{AHCKOIO NPABA.
UCTOYHUKKW TPAHAAHCKOI0 NPABA

§1. MoxsATHe, NpeiMeT U METOA rpaMsAaHCKOro npaBsa

CucTemMa POCCHUIMCKOTO IIpaBa COCTOUT M3 ABYX UaCTeli:
nyO0JIMYHOTO IIpaBa WM YacTHOTO mpaBa. Kak oTmeuaer
0.C. Uoddel, paspelienne BoIpoca 0 IPUPOLe IyOJUUHOTO
¥ YaCTHOTO IIpaBa o0yCcJ0BUJI0 00pasoBaHue IBYX OCHOBHBIX
HamnpaBJIeHU B IOPUINUYECKOM HayKe. IlepBoe mampaBeHMe
WCXOMUT W3 Pasauuus Iejell Ui NHTEPEeCcOB, MOIIeKaIuX
mpaBoBoil oxpame. Ciofa MOKHO OTHECTU TaK HAa3bIBAEMYIO
1eJeByI0 TEOPUI0, COTJIACHO KOTOPO# IeJbi0 HyOJUUHOTO
mpaBa sABJAeTCS OOIIEeCTBO KaK Ifejioe, a IeJbi0 YaCTHOTO
mmpaBa — OTHEJbHBIN UeJIOBEK, M TEOPUIO NHTEepeca, COrIacHO
KOTOpOIi mMyGJIMYHOe IMMPaBO HAIIPABJEHO Ha OXpaHy obIie-
CTBEHHBIX, 4 YACTHOE — HAa OXPaHy JUUHBIX UHTEPECOB.

Bropoe mampaBiieHUe OIIMPAEeTCSd HA BBIABUHYTBIH PUM-
CKUMU IOPUCTAMU NPUHIUN HEIZONYCTUMOCTU H3MeHe-
HUS TyO0JIUYHO-IPABOBBIX HOPM YACTHLIMU COTJIAIIEHUAMU
¥ UCXOIUT U3 Pa3JMUUs B XapaKTepe HOPM WU B CYOBEKTe
BOJIY, HA KOTOPYIO COBEPIINAETCS IIOCATATEIbCTBO B PE3YJIb-
TaTe HAPYUIeHUS YaCTHBIX UM IMyOJWUYHBIX IpaB. K Takum
TEOPUAM MOKHO OTHECTU BOJIEBYIO, KOTOPas KBAIU(PUIIUPYET
IIpaBoOHAPYIIeHe KAaK YaCTHOMIPABOBOE MM IIyOJUUHO-IIPA-

1 Nodde O.C. Uzbpannsie Tpyasl: B 4 T. T. 1. IIpaBooTHOIIIEHNE
II0 COBETCKOMY I'PasKIAHCKOMY IpaBy. OTBETCTBEHHOCTH II0 COBET-
ckomy rpasxkganckomy npapy. CII6.: FOpuguueckuii mentp Ilpecc,
2003. C. 54—-55.

14



BOBO€, B 3aBUCUMOCTH OT TOT'O, HapyIlllaeT JIX OHO BOJIIO I'OCY-
JapcTBa WJIM BOJIIO OTJEJNLHOTO JuIlla. B KauecTBe mpuMepa
MOJKHO IIPUBECTU TEOPUIO cIIoco0a 3allUThl 1 METOa PeryJIn-
pOBaHUA, OTHOCAIIYIO K YMCJY YaCTHBIX ITPAB TOJBKO TaKue,
yCTaHOBJIEHME U IIPeKpallleHre KOTOPBIX 3aBUCHUT OT BOJU
OTAEJbLHOTO MHAWBULAA U HapylleHHe KOTOPBIX IOPOXKIAaeT
YacTHOE IIPUTSA3aHUE B JIUIlE YIPABOMOUEHHOTO.

Ha ocHoBanuu pasbopa pasjinWYHBIX TEOPUHN pasTrpaHu-
YeHUA YaCTHOTO U NYyOJUYHOTO IIpaBa HeOOXOAUMO CIeJaTh
BBIBOJ, O TOM, UYTO Ka)XKJas U3 dTUX TEOPUIl COMEP:KUT B cebe
3€pHO MCTHUHEBI, IIOAMeYaeT Te MJIU UHbIe UePThl AeliCTBU-
TeJbHOCTHU. [Ipu 9TOM HEKOTOphIe M3 HUX OCTAHABJIUBAIOTCS
Ha CYIIeCTBEHHOM U OOIIe3HaUYMMOM, APYyTue Ke — Ha BTO-
POCTEIIeHHOM U OXBaTHIBAIOIIEM JIMIID YacTh ABjIeHuA. Kak
ormeTus B.B. UepenaxuH, «B OCHOBY pasjesieHUA IIpaBa
Ha YacTHOe U MyOJMUYHOe HOJIKEeH OBITH ITOJIOMKeH (hopMalb-
HBII KpuTepuii»?2., UHBIMHU CJIOBAMM, YaCTHOE IIPAaBO — 3TO
cucTeMa JeleHTPaJn30BAHHOTO PEryJupPOBaHUA JKU3HEH-
HBIX OTHOIIEHUM, I'le YaCTHOIPABOBLIE OTHOIIEHUS IIOCTPO-
eHbI Ha KOOPAUHAIINY CYyOBEeKTOB, a MyOJMYHOE IIPaBO — 3Ta
cucTeMa IeHTPaJIN30BaHHOTO PeryJUPOBAHUA KU3HEHHBIX
OTHOIIIEHU, Ie MyOJIUYHO-IIPAaBOBLIE OTHOIIEHUS ITOCTPO-
eHbI Ha HaYajax cyOOpAUHAIINYN CYOBEKTOB.

I'paskgamncKkoe ImIpaBO ABJSETCA OCHOBHOM YaCThIO
YaCTHOTO NpaBa X HEOOXOAMMBIM 3JIEMEHTOM IIPaBOBOM
CHUCTEeMbI rocygapcTBa. McTOpruUecKu CIOKHUIOCH TAK, UTO
MMEHHO IpakJaHCKoe MpaBo OBIJI0 HAIIPaBJEHO Ha 3alllUTy
WHTEPECOB YACTHBIX Jull — rpaxpgans. IOpugunueckue
JuIila KaK HOCUTEJW YaCTHBLIX MHTEPEeCOB MOABUJINUCH 3HA-
YUTEJbHO MO3JHEEe, U K MOMEHTY UX IOSBJIE€HUA TEPMUH
«TpasKJgaHCKOE MPaBO» HACTOJHKO YKOPEHUJICA, UTO IOAB-

2 Yepenaxun B.B. Tpyzasl mo rpaxganckomy mpasy. M.: Craryr,
2001. C. 120.

3 I'paskmanckoe mpaBo: Yue6Huk: B 3 t. T. 1 / H.II. Eropos,
H.B. Enucees u ap.; orB. pexn. A.II. Ceprees, FO.K. Toxcroii. 6-e
usgn., nepep. u gomojs. M.: TK Benbu, IIpocnext, 2006. C. 22.
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JleHUe IPYTUX Cy0'beKTOB He OTPA3UJIOCh HA MCTOPUUECKU
cirokuBIIeMcs HadBauuu. Haubosiee spKoe BOIJIOIIEHUE
¥ BhIpasKeHUe 3T0 moJyuumo B [IpeBuem Pume, rae uact-
Hble MHTePeChl NCKOHHBIX PUMCKHUX rpaxkaaH (cives) HamIu
oTpaskeHWe U 3aKpemjeHue B PUMCKOM <«IUBUJIBHOM
npase» (juscivile). B ganbHeliniemM, B 310Xy CpeJHEBEKO-
BbA U BIJIOTH A0 OYPIKYa3HBIX PEBOJIONUI, I'PaKIAHCKOE
IIpaBoO BHICTYIIAJIO TO KAK PUMCKOE IIPaBO, IPOTHUBOIIOCTAaB-
JsgeMoOe IIEPKOBHOMY IpaBy ¥ 0o0bIYadAM, TO KaK JIMUHOE
IIpaBoO U IIPaBO AEeHEXXHBIX NHTEPECOB — B IIPOTMBOIIOCTAB-
JIeHUU yrojioBHoMy npaBy. IIpomecc 3amMCcTBOBaHUSA PUM-
CKOT0 YaCTHOT'O IIPaBa €BPOIENCKUMU IPABOIOPALKAMU
IIpUBEJ K IIEPEHOCY 3TOT0 HOHATUSA B COBPEMEHHYIO IOPU-
IUYECKYI0 TeEPMUHOJOTHUIO, I'Zle OHO CTAJIO IIPUBBIYHBIM,
TPagUIMOHHBIM HaMMeHOBAaHNEM OJHOI 13 HamboJiee KPyII-
HBIX, QYHIaMeHTaJbHBIX IIPABOBBEIX oTpacJieii. IlosTomy
¥ TPaKJAHCKOE IIPaBO HEPEeJKO HA3BIBAIOT IIUBUJIUCTUKOM,
a CIeIMAJINCTOB B 3TOH 006JIaCTU — IUBUJIUCTAMU.

B nacrodiiee BpeMA IpakJaHCKOe IPABO CTAJIO IPABOM
IIOBCEIHEBHOH KMBHU, PEryJUPYOIUM chepy OOBIUYHBIX
COIMAJBbHBIX OTHOIIEHUI, KACAIOIIUXCA BCEX MHAWBUIOB,
OT POKJIEHUA IO CMEPTH.

ITox rpaskgaHCKUM IIPABOM IIOHUMAIOT:

1) oTpacsb mpaBa Kak CHCTEMY HOPM;

2) rpaskTaHCKOe 3aKOHOJATEJILCTBO KaK CUCTEMY HOpMa-
THUBHBIX IIPABOBBIX aKTOB;

3) HayKy KaK cucTeMy 3HAHUI O IPasKIaHCKO-IIPAaBOBBIX
SIBJIEHUAX;

4) yueOHBIN KypcC KaK CHCTeMYy MHMOPMAIIUU O IPaKIaH-
CKO-IIPABOBBIX 3HAHUAX.

I'paxxgascKoe IpaBo, KaK OTPaCJb IpaBa IPeNCTABIAET
co0oii cucTeMy IPABOBBIX HOPM, PETYJUPYIOMIUX UMYIIe-
CTBEHHBIE, a TaKKe CBA3AHHBIE U HEKOTODPhIE HE CBSABAHHBIE
¢ HUMMU JUYHbIE HEMMYIIeCTBEHHbIE OTHOIIIEHNUA, OCHOBAH-
Hble Ha HE3aBUCUMOCTHU, MMYIIECTBEHHOH CaMOCTOATEIbHO-
CTU U IOPUAUYECKOM DABEHCTBE CTOPOH B IE€JAX CO3JAHUSA
HauboJiee GJIATONPUATHBIX YCJAOBUMN IJIs YAOBJIETBOPEHUS
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YACTHBIX IIOTPEOHOCTEN 1 MHTEPECOB, a TAKMKe HOPMAJIbHOI'O
PasBUTHUA SKOHOMUUYECKHX OTHOIIIEHUI B O0II[eCTBE.

3HaueHNe IPAKIAHCKOIO IIpaBa B CHCTeMe BCeX OTpac-
Jieil IIpaBa ompeesaeTca, BO-IIePBhIX, KIIOUYEBON POJILIO TEX
OTHOIIEHUH, KOTOPbIe ABJAIOTCS IPEIMETOM €ro pPeryiu-
pOBAaHUA; BO-BTOPLIX, MINPOKOH CPepoii ero NpuMeHEHNT;
B-TPETHUX, HEPA3PHIBHON CBA3LIO IUBUJINCTUKN C 3AIUTOM
UMYIIeCTBEHHBIX U HEMMYIIEeCTBEHHBIX IIPAB U MHTEPECOB
JIMYHOCTH.

B xauecTse 00IeIPU3HAHHBIX KPUTEPUEB CAMOCTOSATEb-
HOCTH OTPACJIY IIPAaBa BLIAEIAIOT IIPEeIMET X METO IIPABOBOTO
peryiupoBaHuUsd.

Ilox npedmemom TpakIaHCKOro mpaBa MOHHMAETCS
KPYT OOIIeCTBEHHBLIX OTHOIIEHUN, PeryJIupPyeMbIX IparKIaH-
CKO-IIPaBOBRIMM HopMaMu. IlpeamMer rpamgaHCKOro mpasa
COCTAaBJIAIOT IBa BUAA OOIECTBEHHBIX OTHOIICHMIM:

1. UmyiecTBeHHBIE OTHOIIEHUSA (OTHOIIEHUS MEXKIY
JIFOABMH II0 TIOBOAY MMYII[ECTBA, T.€. B CBA3U C HAXOXKIEHUEM
UMYIeCTBeHHLIX 0JIar y OIpeaeIeHHOro JHuIla Jubo ¢ UX
mepexooM OT OZHUX JHUI[ K ApyruM). Kaxk mpaBujio, npepi-
MeTy MMYIIEeCTBeHHBIX OTHONIEHUH MOYKHO HATh JeHEXKHYIO
OIIEHKY.

ITo comep:kaHMI0 UMYIIECTBEHHbBIE OTHOIIEHUS AJIATC Ha:

— CBA3AHHBIE C HAXOMKIEHUEM MaTepHalbHBLIX OJar
y ompeneJeHHOTo Jiuma (IpaBo cCOOCTBEHHOCTH, BEIHBIE
mpaBa);

— CBABaHHBIE C II€PEXOJA0M HMYINEeCTBEHHBIX OJar
OT ONHUX JUI| K ApyruM (06a3aTeIbCTBEeHHOe IIPaBo).

2. JIuunble HEUMYIECTBEHHbBIE OTHOIIEH U (OTHOIIIEHNS,
BO3HUKAIOIME MEXIY JIOALMU II0 IOBOAY HeMAaTePUAIbHBIX
0JIar ¥ He HIMEOIe YKOHOMUYECKOI'0 COLeP:KaHnsA He3aBuU-
CHMO OT UX CBSI3U C UMYII€CTBEHHBIMY OTHOIIEHUAMH).

JInuHble HEMMYINECTBEHHBIE OTHOIIEHUS IOAPa3Hess-
IOTCS Ha:

— OTHOIIIEHUS, CBA3aHHbIE C UMYIIECTBEeHHLIMHY (HAIIPU-
Mep BOSHHUKAIOIINE II0 IOBOAY ABTOPCTBA HAa IIPOM3BENeHUS
HAyKH, JUTEPATypPhl U UCKycCTBa). B aTOM ciyuae mmyie-
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CTBEHHBIE OTHOIIEHUSA IMIPOMBBOIHLI OT HEMMYIIEeCTBEHHBIX
(HampuMep HIpPaBo aBTOPa Ha BO3HATPAKIECHIE);

— OTHOIIIEHUs, He CBA3aHHBIE C MMYIIECTBEHHBLIMH,
HO OXpaHseMble TPaKJaHCKUM IIPpaBOM (HampuMep 3aluTa
YeCcTU, JOCTOUHCTBA, MEJIOBOM permyTaiun).

I'pakganckoe mpaBo He OrPaHUUYUBAETCA PEryJupoBa-
HHUEeM U 3all[UTOH MMYIIEeCTBEeHHBIX NHTEPECOB, a 3all[UIIaeT
HeoTUuy:KJaeMble IIpaBa U CBOOOABI JIMYHOCTH U IPyTue Heu-
MYIlleCTBeHHbIe, HeMaTepuaJabHble 0sara. OTHeceHHEe MHO-
TMX HEeMMYIIeCTBEHHBIX OTHOIIEHUN K IIpeIMeTy TpaKIaH-
CKO-IIPAaBOBOIO peryaupoBanusa, ormedaer I0.I. Bacumt,
00BACHSETCA TEM, UTO, BO-IIEPBLIX, 0€3 IPUMEHEHUA K HUM
rpakIaHCKOTO IIpaBa 3HAUUTEJIbHAS YAaCTh TaKUX OTHOIIE-
HUM OKasajiach OBI BOOOIIe 6e3 MpaBOBOTO PEryJMpPOBaHUA.
Bo-BTOpBIX, rpaHuIila MeXIy JUUYHLIMU OTHOIIEHUAMM, CBS-
3aHHBIMY WJIU He CBSBAHHBLIMU C UMYIIECTBEHHBIMHU OTHOIIIE-
HUSAMHU, BecbMa yCJOBHA. B-TpeTbux, JUUHBIE IPaBa, JaKe
He CBA3aHHBIE C UMYIIECTBEHHBIMHU, B CJAyUYasax UX HapyIle-
HUSA, KaK IPaBUJIO, MOTYT 3aIUINATLCA I'PAKIAHCKO-IIPAaBO-
BBIMU CPEACTBaAMU IIyTeM IIPEAOCTABJIEHUA IIOTEePIEeBIIeMY
BO3MOXKHOCTH TPeOOBaTh JeHEKHOH KOMIIEHCAIINH 3a IPUYM-
HEHHBIE CTPAJaHUA U IepPeKuBaHnd.

HJisi XxapaKTepHUCTUKHU OTPAac/Ju IpaBa BaskHO ompee-
JUTH He TOJBbKO IpeaMeT, HO 1 CBOM I'pakJIaHCKO-IPaBOBOI
MeTon peryaupoBaHus. Ilox memodom epaxcdarnckozo npasa
MMOHMMAETCA COBOKYITHOCTh 3aKPeIlJIeHHBIX B 3aKOHOATEb-
HOM IIOPSAKE CIIOCOO0B U CPEICTB BO3AEHCTBUA I'PaKIAHCKO-
IPABOBBIX HOPM Ha COCTABJAIOIINE IIPeAMET JaHHON OTpaCu
npasa o0leCTBeHHbIE OTHOIIECHN’.

I'pakmaHCKO-IPaBOBOT METOJ SABJSIETCS JO3BOJUTEIb-
HBIM U MMeEeT CJeAYyIoIre OTJINUYNTeIbHbIe YePTHI:

— wpuduueckoe pa6eHcmeo YIaCTHUKOB I'DAKIAHCKO-
IPaBOBLIX OTHOIIEHMWII 0O3HAUaeT PaBHBLIE OCHOBAHUSA BO3-
HUKHOBEHUA, U3MEHEHUA U HpeKpalleHnusd Cy0ObeKTUBHBIX

4 Bacunu I0.I'. Is6panubie TPYIbI IO rpakganckomy mpasy. CII6.:
Opugnueckuii meuatp Ilpecec, 2003. C. 28.
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rpaXgaHCKUX IIPaB, HE3aBUCHUMO OT MATEPUAIBHOI'O U COIM-
AJILHOT'O HEPAaBEHCTBA, OT OPraHM3aIIOHHO-BJIACTHON 3aBU-
CHUMOCTH JIPYT OT APYyra, a TaKike paBHbIe OCHOBAHUS OTBET-
CTBEHHOCTH 3a IPaKJIaHCKNE IPABOHAPYIIEHUA;

— AB8MOHOMUS 80/l CTOPOH 03HAYAET CIIOCOOHOCTD JIMIIA
¥ UMEIOIIYIOCS Y HEro BO3MOMKHOCTh CAMOCTOATENHLHO U CBO-
604HO GOPMUPOBATEL M HPOABJIATH CBOIO BOJI0. CTopoHaM
IPEenOCTABJIEHO IPABO OIPEHeATh XapaKTep B3aMMOOTHO-
IMIeHU MeKIy HUMU IIOJHOCTBIO WJIN B OIIpeIeIeHHON Mepe
M0 COOCTBEHHOMY YCMOTPEHHUIO, a TaKiKe IIMPOKAs BO3MOMK-
HOCTBH BBIOOpaA MeXKIy HeCKOJbLKMMM BapHaHTaAMU IIOBeIeHUS
B IIpefiesiaX, YCTaHOBJIEHHBIX 3aKOHOM. IlocTopoHHee BMelia-
TeJILCTBO B YaCTHYIO "KU3Hb JOMYCKaeTCA TOJBKO B CAyYasdX,
YCTaHOBJIEHHBIX 3aKOHOM;

— UMYU,eCmeeHHas CAMOCMOLmMesbHOCMb YIaCTHUKOB
rpaKIaHCKOr0 000poTa, KOTOPhIe BBHICTYIIAIOT B KauecTBe
obJsiamaTeseir 060C00JIeHHOTO UMYIIIECTBA, YUYaCTBYIOT B 000-
poTe U OTBEeUaloT 110 00A3aTeJIbLCTBAM;

— 3awuma zpaxc0aHCKUX NPae6 OCYIIeCTBISIETCA IIPeuMY-
IECTBEHHO B CyAe0HOM HOpAIKe. YUACTHUKHU I'PaKIaHCKUX
MIPaBOOTHOIIEHU MMEIOT paBHOE IPAaBO Ha 3aIlUTy U CBO-
0OJHBI B BEIOOPE KOHKPETHOM BO3MOMKHOCTH 3al[UTHI;

— UMYUW,eCmeeHH bl xapakmep zpai0aHCKO-NPABOB8OL
omeemcmeeHHOCMU, KOTOpasa HOCUT, KaK IIPaBUJIO0, KOMIICH-
CaIlMOHHBIN XapaKTep 1 BO3EMCTBYET He Ha JIMYHOCTD JTOJIMK-
HUKa, a Ha eTo UMYIIeCTBEHHYIO chepy.

§2. MpUHUMNBI U YHKLMKM rPaNiAAHCKOro npaBa

Ilox npuHyunamu TpakIaHCKOTO IMpaBa MOHUMAIOTCS
OCHOBOIIOJIATAIOIME UIeW U IOJOKEeHUsI, OCHOBHBIE Hauaja
mpaBa, KOTOPble MPOHU3BLIBAIOT BCe TpasKIaHCKOe IPaBo,
BBIPAKAIOT TeHAEHIINY M HOTPEOHOCTU O0IeCTBEeHHOrO pas-
BUTHUS, ONIPEIEISIOT CYITHOCTD IPAKIAaHCKOT0 ITPaBa B I[eJIOM,

5 T'pampamckoe npaBo. YacTs mepBad: Yueounuk / ITog pex. A.T. Kau-
nuHa, A.1. Macasesa. M.: FOpucts, 1997. C. 16.
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Y UMEIOT B CUJIY UX IIPABOBOTO 3aKpeIlIeHusa 00s3aTeIbHOe
3HAYEHUE.

K npuHmunmam rpakmgaHcKoro mpaBa oTHocaTcs (cr. 1
TK PD):

1. IIpunyun 00360aumenbHOl HANPABAEHHOCMU 2PANC-
0aHCKO-NPas0802z0 pezyiupo8atis. TOT IPUHITUI O3HAUAET,
4TO CyOBEKTHI I'DA’KIAHCKOT0O IIpaBa 00JaLaloT HeoOXOoau-
MO# ¢BOOOZOM, MPOABIAT UHUIMATUBY U NPEIIPUUMYNI-
BOCTB B cepe rpaskJJaHCKOro 000poTa («paspelieHo Bce, UYTO
He 3aIIpeIeH0 3aKOHOM» ). [IpyrumM nposBjieHUEM SAHHOTO
IPUHINUNA SABJIAETCA NUCIOSUTUBHBIA XapaKTep O0OJbIINH-
CTBa HOPM I'DaKZAaHCKOTO IIPaBa, IPUMeHeHNe KOTOPBIX BCe-
IIeJI0 3aBUCHUT OT YCMOTPEHUSA YUACTHUKOB I'DaKJAaHCKOTO
obopora.

2. IIpunyun pasencmea npas06020 Peruma cyosexmos
2pai0aHCKUX NPABOOMHOULEHUL. ITOT IPUHIUII O3HAYAET,
YTO HU OAUH Cy0OBEKT B I'DAKJAaHCKOM IIpaBe He o0jagaer
KakuMu-a11u00 IperMyIllecTBaAMU Iepes APYTUMU CYyO0BeK-
ramu. OLHUM U3 IPOSABJIEHUH 9TOr0 IPUHITUIIA ABJISAETCA TO,
YTO ONHU U T€ JKe HOPMBI IIpaBa PacIpPOCTPAHAIOTCA Ha OTHO-
HIEHUS C YYACTHUEM I'DaiKJaH, IOPUANYECKUX JIUI], a TaKKe
Poccun, cyobexToB P® 1 MyHUIIMOAJIBHBIX 00pa3soBaHMUid.
B rpaxxkpmaHcKOM mpaBe MMeIOTCA U HEOOXONUMBIE UBBATUS
U3 Ha3BaHHOrO npuHnumna. Tak, rpaaaHCcKoe 3aKOHOAATEb-
CTBO B HEKOTOPBIX CJYyUYadX YCTAHABJIUBAET CIeIMaJbHbBIE
IpaBuWJIa AJdA IPeJIpUHUMATENEH, IPeAbABIAA K HUM KaK
K OpodecCHOHAJbHBIM YYACTHUKAM I'PaKIAaHCKOTO 000opoTa
6oJiee JKeCTKME U IIOBLIIIEHHLIE TPeOOBaHMA.

3. IIpunyun HenpuKOCHO8eHHOCMU COOCMBEHHOCMU.
B coorBeTcTBUM C 9TMM HPUHIUIIOM HOPMBI I'DaKIAHCKOTO
paBa 00ecIIeunBaT COOCTBEHHUKAM BO3MOMKHOCTE CTA0OMIb-
HOT'O OCYIIECTBJIEHUSA IIPABOMOYMH IO BJIAJEHUIO, IIOJIH30BA-
HUIO ¥ PACIOPAMKEHUIO MIPUHAMJIEKAINM UM UMYIECTBOM.
HenpukocHOBEeHHOCTh COOCTBEHHOCTH IIPOBO3IJIAIIEHA
B 4. 2 cT. 8 Koucrurynuu P®, KoTopas mpegycMaTpuBaeT
IpU3HAHUE U 3aUIUTy Bcex e€ ¢opM. IIpuHIUII HEIIpUKOC-
HOBEHHOCTH COOCTBEHHOCTH O3HauaeT obecmeueHue cob-
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CTBEHHMKAM BO3MOKHOCTH MCIIOJb30BATh IIPUHAIJIEKAIIEe
UM MMYIIECTBO B CBOMX MHTEpPECcax, He Ollacasch ero Ipoms-
BOJIBHOTO USBATHUA, TN00 OrPAaHUYEHUS €r0 UCI0JIb30BAHMS.
HukTro He MoKeT ObITh JINIIIEH CBOEI0 UMYIIleCTBA NHAaUe, KaK
Mo pereHuio cyga. [IpuHyauTeIbHOE OTUYHKIECHNE UMYIIe-
CTBAa AJISA TOCYAAapPCTBEHHBIX HYKJ MOXKET ObITh IPOU3BEIEHO
TOJBKO IIPY YCJIOBUU IIPEJBAPUTEJIHLHOTO U PABHOIEHHOTO
Boamertenud (4. 3 ct. 35 Koncturynuu PdD).

4. IIpunyun c860600bt 002060pa. ITOT IPUHIIUII IPEIYC-
MaTPUBAaeT CBOOOAY YCMOTPEHUA CYO'HEKTOB I'DAKIAHCKOTO
IIpaBa Kak B BEIOOpEe IapTHEPOB IO TOTOBODPY, TaK U B BEIOODE
BHUJa AOTrOBOPAa U YCJOBUM, Ha KOTOPBHIX OH OyZeT BaKJIO-
yeH (cT. 421 T'K P®P). BmecTe ¢ TeM B OTHEJBbHBIX CAyUYaAIX
B O0IIIECTBEHHBIX MHTEPECAX B IPAKJAHCKOM 3aKOHOIATEJb-
CTBe MMEIOTCA OTCTYIJIEHUA U3 YKa3aHHOTOo IpuHIuna. Taxk,
HaIpumMep, He JOIIyCKAeTCs OTKAa3 KOMMEPUYECKOH CTPax0OBOH
OpPraHM3allMY OT 3aKJIIUEHUA JOTOBOPA JIUYHOTO CTPAaXoBa-
Huda (ct. 927 'K PD).

5. IIpunyun Hedonycmumocmu npPou36onLbHO20 8Me-
wamenbcmea K0zo-iub0 6 yacmubie 0esna. ITOT MPUHIIUI
B OCHOBHOM OPMEHTHPOBAH Ha 3aIUTY OT JeicTBUI myO0imd-
HOM BiacTu. Opradsl TroOCyZapCTBEHHOUN BJIACTU U MECTHOTO
caMoyIlpaBJeHUsdA, JIO0Oble WHbIE JIUIA He BIIPABE BMEIIU-
BaTbCA B YaCTHBIE JleJia Cy0O'BbeKTOB I'DAKIAHCKOTO IIPaBa,
€CJIX OHU OCYIIECTBJIAIOT CBOIO AEATEJILHOCTH B COOTBETCTBUN
¢ TpeGOBaHMAMU 3aKOHOAATEIbCTBA. B chepe JIMUHBIX HeU-
MYIIEeCTBEHHBIX OTHOIIEHUH JaHHBIM NIPUHIUI PeainsyeTcs
B cT. 23 Koncturyiuu P®, KoTopasa npegycMaTpuBaeT IIpaBo
KayKJJOr0 Ha HEIIPMKOCHOBEHHOCTDb YACTHOM JKU3HU, JIUIHYIO
U ceMeNHYyIo TaliHy.

6. IIpunyun peanrbHOCMU U 2APAHMUPOBAHHOCIU 2PANHC-
Janckux npas. I'paxxganckue npaBa M 00A3aHHOCTU B UX
MOAaBJIAIONIET Macce CBA3AHBI C UMYIECTBEHHBIMU OTHO-
meHuamu. OHU 06JIalaioT, CJAeL0BATEIbHO, OIIPEAEJIEHHBIM
MaTepuaJbHBIM, DKOHOMUYECKUM cogep:kaHueM. I[loaTomy
Takue IIpaBa MOJKHBI OBITH CHAOKEHBI 0COOBIMHU IOPUIMYE-
CKMMM FapaHTUAMHU, 00eCIeUNBAIOIMMYU UX OCYII[ECTBICHUE,
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KOTOpOEe CIOCOOHO YIOBJIETBOPUTH MaTepualbHbIe IOTPEOHO-
CTH U WHTePEechl YIIPaBOMOUYEHHOTO Jiniia. Takue rapaHTuu
npegycMaTpUBaIOTCA IpaKIaHCKUM 3aKOHOIATEJILCTBOM,
3aKPeIIAIIINM, HallpUMEP BO3MOYKHOCTh TPeOOBATh peasib-
HOT'O WCIIOJIHEHUS 00A3aTeIbCTB, BO3MeIlleHre IPUYMHEH-
HOTO Bpena u ap.6

7. IIpunyun bGecnpensmcmeenn020 0CYu,ecmeneHus
zpaxc0ancKux npag, 8 mom wucae c60000bl UMYUL,eCMEEH-
HO020 o6opoma. [laHHBIN IPUHIIUI IIPEAIIOJIaraeT YCTpaHeHUe
JI00BIX HeOOOCHOBAHHBIX IIOMEX B PA3BUTHUU I'PAKIAHCKOTO
o6opora. OH KOHKpPeTU3UPyeTcd, B YaCTHOCTU, B CBOOOme
NpeANPUHUMATENIbCKON MeATeJbHOCTY U MHOM, He 3ampe-
IIEHHON 3aKOHOM KOHOMUYECKOU nedATenabHOCTH (cT. 34
Koacrturynuu P®). B cooTBeTCcTBUU € 3TUM IPUHIUIIOM
cy0BekTsI P® u 1pyrue simna He BIIpaBe YyCTAHABIUBATD MECT-
HbIe IIPaBUJIa, IPEIATCTBYIONINE CBOOOJHOMY IIePEeMeIeHUIO
TOBApPOB, YCJIYT M QUHAHCOBBIX CPEJCTB B €IMHOM d9KOHOMU-
YeCcKOM IIpocTpaHcTBe PD.

T'pampmanckoe mpaBo, KakKk d3JeMeHT eINHONM HpPaBOBOM
cucTeMbl 00JIalaeT IPUCYIIUMU €My O0COOBIMY (DYHKIIUAMMU.
OCHOBHBIMU QYHKUUAMU TPAKIAHCKOTO TPABa ABJIAIOTC:

— peryJATHBHAaA (HalpasjieHa HA CO3JLaHNE HOPMAaJIbHBIX
YCJIOBUH N1d GYHKIMOHUPOBAHUSA U PA3BBUTUA SKOHOMUKH);

— OXpaHUTeJbHAs (HampaBJieHA Ha 3aI[UTY I'DasKIaH-
CKUX TIpaB OT HapylieHuit). [lanHas QyHKIMA HOCUT IIpe-
HMYIIeCTBEHHO KOMIEHCAIIMOHHBINA (BOCCTAHOBUTEJIbHBIN)
Xapakrep.

§3. MpamaaHCKOe NPaBO KaK HayKa W yyeOHaA AUCLUMNINHA

ITomaTume rpaxkgaHCcKOro nmpaBa MHoroszHauHo. Ilpe-
JKJle BCeTO 9TUM TePpMHHOM 0003HAUAIOT COOTBETCTBYIOULYIO
oTpacJyib mpaBa, T.e. COBOKYIHOCTh (CHCTEMY) IPaBOBBIX
HODPM.

6 Nodde O.C. Usbpauusie Tpyasl: B 4 1. T. 2. CoBeTckoe rpaskaaH-
ckoe paBo. CII6.: FOpunnueckuii mentp Ilpecc, 2004. C. 40.
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OT rpakJaHCKOIO IpaBa KaK CUCTEeMbI IIPABOBLIX HOPM
cjaenyeT OTANYATh IPaKJaHCKOe 3aKOHOJaTeJIbCTBO, KOTO-
poe mpenacTaBadeT cO00M COBOKYIITHOCTHh 3aKOHOB M MHBIX
HOPMATHBHBIX AKTOB, COAEPIKAIINX HOPMbLI I'PaKIAHCKOTO
npaBa. B oTsinume oT oTpacau rpaskJIaHCKOTO IpaBa I'pam-
IaHCKOe 3aKOHOJIATEeJbCTBO COAEPKUT OTHOBPEMEHHO
HOPMBI pa3JNYHBIX OTpacjell mpasa, T.e. UMeeT KOMILJeKC-
HBIA XapakTep.

I'pakgaHcKkoe mpaBo IMIOHUMAETCA U KaK IIUBUJIUCTHU-
yecKkad HayKa. IIpeameTomM HayKu ABJAeTCA IPaKIaHCKOe
IIpaBo KaK OTpaciib IpaBa, I'pakJaHCKOe 3aKOHOIaTeJIbCTBO,
aKThI, cOolepsKallie HOPMBI I'PaKJaHCKOTO IIpaBa, IIPaBo-
IpUMeHUTeJIbHAA NpaKkTuka. IluBuaInCTIKA U3ydJaeT MOHA-
TUe I'PaKIaHCKOIO IIpaBa, ero MeCTO B IPaBOBOI cucreMe,
ero IIPOUCXOKIeHNe 1 3aKOHOMEPHOCTH Pa3BUTHUA, CUCTEMY
U coJlepsKaHMe TPaskgaHCKO-IIPABOBBIX HOPM, MHCTUTYTOB
¥ mojoTpaciieil, uX poJsib B IIPaBOBOM O(QOPMJIEHUU KUIHU
obmrecTBa 1 9pGEKTUBHOCTh UX IPUMEHEeHU .

B oTsimume oT HOpM IIpaBa, TEOPUU, UAEH, PeKOMEeHIAITN
He IIOAKPEIJIAIOTCA CUJION IrocyIapCTBEHHOTO BO3IEMCTBUA.
Hayunble uccieqoBaHUA CIYyKAT JUIIL CBOEOOPAa3HBIM OpPHU-
€HTUPOM B 3aKOHOTBOPYECKOMU eATEeIbHOCTH.

B nuBuAMCTHYECKO HayKe MCIOJB3YIOTCA Kak obIie-
Hay4YHble, TaK ¥ YaCTHOHAYYHbIE METOAbI MCCJEeJOBaHUA.
K umcay obiieHaydYHBIX METOLOB MCCJIETOBAHUS, ITPUMEHSI-
eMBbIX B JIOOBIX OOIEeCTBEHHBIX HAYKAX, OTHOCATCS METOIbI
dunocodckoro xapaxkrepa, omnpemeasioIue o0Iy0 MeTOI0-
JIOTUYECKYIO HallpaBJIEeHHOCTD JI000r0 Mccaeg0BaHnA.

K uacTHOHay4YHBIM METOIaM, UCIOJb3YeMbIM B IpaKIaH-
CKOM IIpaBe, OTHOCSATCS:

— CPaBHUTEJBbHBINA METOJ, CYIIHOCTb KOTOPOTO COCTOUT
B JIOTUYECKOM COIIOCTaBJEHUMN KAUYeCTBEHHO OJHOPOIHBIX
ABJIEHU. B pesyJibTaTe TaKOro CONOCTABIEHUA BBIABIAIOTCS
CXOJCTBO U pasjinturie CPABHUBAEMBIX ITPEIMETOB 10 UX KOJIH-
YeCTBeHHBIM, CTPYKTYPHBIM U MHBIM IIpU3HaKaM (HamrpuMmep
IaHHBIA METO[l IIO3BOJISIET OTAEJUTH OTPACIb I'PaAKIAHCKOTO
IIpaBa OT APYTUX OTpacJjieil mpaBa);
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— MeTOJ; KOMILJIEKCHOT'0 aHaan3a IPUMeHAEeTCA IIPU OCBe-
IEHUY COBOKYHHOCTYU B3aMMOCBSA3aHHBIX IPABOBBIX SBJIE-
HUH, UMEIOINX PAa3JINYHYIO OTPACJIEBYIO IPUHAIIEKHOCTD.
B romMnexcHBIX HCCIE€ZOBAHUAX BOIIPOCH! I'DAKIAHCKOTO
paBa pacCMaTPUBAIOTCS BO B3aMMOIEHCTBUY C aIMUHUCTPA-
TUBHBIM, @UHAHCOBBIM, TPYJAOBBIM U APYTUMHU OTPACIAMU
mIpaBa;

— MeTOJ CHUCTEMHOIO II0AX0Ja, II03BOJIZET YCTAaHOBUTH
BHYTPEHHUE U BHEIIHUE CBSI3U CUCTEMBI, XapaKTep B3anuMO-
JIefiCTBUA ee yacTell, o0Iee 1 0cCOOeHHOE MEXY HUMU;

— COIMOJOTUYECKUIA MEeTOJ OCHOBAH Ha WMCIIOJb30BAa-
HUW B HAYYHO-MCCJIEJOBATEIHCKOM paboTe KOJINUYECTBEHHBIX
ImoKasaTeJiell, IOJIyYeHHBIX IIyTEM aHAJIN3a MaTepuajoB cTa-
TUCTUKU, 000011eHUS CyLeOHON MPAKTUKN, aHKEeTUPOBAHUSA
OIIPeJIeJIEHHBIX T'PYIII HaCEeJIEHNUA, OIIPOCOB OOIIECTBEHHOTO
MHEHUA.

TepMUHOM «TI'pa’KIaHCKOe IIDaBO» HAa3BIBAIOT TaKiKe
y4e0HYI0 UCHUIINHY — KypC I'PasKJaHCKOTO IIpaBa, 3aja-
Yell KOTOPOTo ABJIAETCS IPeIofaBaHe IPaKIaHCKOr0 IpaBa
KaK oTpacjid MpaBa U IIPaBOBOIl HayKu. B yueb6HOM Kypce
rpaskJIaHCKOI'0 IIpaBa M3JaraloTcsd IIOJIOKEeHUS U BBIBOJBI
MUBUJINCTUYECKON HAYKU OTHOCUTEJBHO IIpeaMeTa U MeToaa
rpa’XJaHCKOTO IIPpaBa, COLEP:KAHUA I'PAKIAHCKUX 3aKOHOB
U MHBIX IPABOBBIX aKTOB, ME€XaHM3Ma IPaKIaHCKO-IIPABO-
BOT'O PEryJINPOBAHUSA OOIIECTBEHHBIX OTHOIIEHUH, 3aKOHO-
MepPHOCTell CTaHOBJIEHUA U PA3BUTUA I'DAKIAHCKOI'0 3aKO-
HOZJATeJbCTBA.

§4. MoHATHe W BUAbI NCTOYHHKOB rPaMsAAHCKOro NpaBa

Hcrounuk (hopma) mpaBa — 39TO BHEITHUI CIIOCOO BhIpa-
JKeHUS roCyZapcTBOM HOPM IIpaBa. Eciiu comepikanueM npasa
SIBJISIETCSA COBOKYITHOCTH IIPABUJI IIOBEEHUA, & €70 BHYTPEH-
Heil GopMOI BBICTYIAIOT CHOCOOBI 00pa30oBaHUA KamKIOH
OTZIeJIbHOU HOPMBI ITpaBa M O00beIUHEHUA BCEX HOPM IIpaBa
B €IMHYIO CHCTEMY, TO BHeIIHAS dopMa, UJIU MCTOUHUK
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1IpaBa, eCTh COBOKYITHOCTD CIIOCOO0B (hOPMUPOBAHUS, CBOEO-
OpasHOro «IOKYMEHTHPOBAHMUA» I'OCYJAPCTBEHHOM BOIH'.

WcTounnkaM mpaBa MPUCYINU TaKue 4epPThl, Kak 006s3a-
TeJLHOCTD, (POPMAIBLHAS OIIPEeIeHHOCTD, O0IIeN3BECTHOCTD.

W CcTOUHMKY I'pasKIaHCKOI0 IIpaBa MPEeICTABIAIOT CO00I
CHCTEeMY ero BHEITHUX (QOPM, B KOTOPBIX COAEPIKATCS Ipa-
JAaHCKO-IIPABOBLIE HOPMEI.

K ncrounmkaM rpakJgaHCKOro npaBa OTHOCATCA:

1) Korcturymnusa P®;

2) rpaxxJaHCKOe 3aKOHOJaTeJILCTBO;

3) uHbIe IpPaBOBbIE€ aKThI, COJEPIKAIIIe HOPMBI I'paKIaH-
CKOTO ITPaBa;

4) obbruam;

5) HOPMBI MEKIYHAaPOSHOTO IIpaBa.

AmHaynus TpaBOBBIX CUCTEM Pa3JIUYHBIX TOCYAAapPCTB IIOKa-
3BIBAET, UTO B KAKA0I M3 HUX CYIIECTBYIOT JOCTATOUYHO pPas-
HOOOpasHbIe (hopMbI TpaBa. He Bce BUIBI MCTOUHUKOB IIpaBa
B KOHKPETHOM TOCyJapCTBe MMEeIOT OAUHAKOBYIO 3HAUNMOCTDb
¥ BBITIOJIHAIOT OZUHAKOBYIO PETYJIATUBHYIO DOJIb.

B coBpeMeHHBIX Pa3BUTHIX IIPABONOPAAKAX TOCIOI-
cTByIoIeil GopMoil (MCTOUHMKOM) IIpaBa ABJAIOTCA HOP-
MaTHUBHO-IIPABOBBIE aKThl, CPeJN KOTOPBHIX HIPUOPUTETHOE
MEeCTO 3aHMMAIOT 3aKOHBI KAK aKThI BBICIIEN IOPUANYECKON
cuabl. B rpaskgaHCKO-IPaBOBOI chepe OHU TPASUIIOHHO
OXBATHIBAIOTCA MOHATHEM I'PAKIAHCKOTO 3aKOHOZATEJb-
cTBa.

B crpaHax aHIIO-aMepHUKAHCKON IIPABOBOM CHCTEMBI
npeolJamalliM UCTOYHMKOM IIpaBa SBJIAETCA CYAeOHBIN
nmpenegeHT — cymeOHOoe MM aIMUHUCTPAaTHBHOE pelle-
HUe II0 KOHKPETHOMY IOPHUAWYECKOMY Aely. B coBpemewn-
HOM MHPE OTCYTCTBYIOT IIpaBOBBI€ CHCTEeMbI, OCHOBaHHbLIE
TOJIBKO Ha IOPUAMYECKOM IIpelie/leHTe KaK MCTOYHUKe IIpaBa.
Ho 3akoHBI, KOTOPHIMU PYKOBOACTBYETCS CYAbsA B CTpa-
Hax o0IIell cucTeMbl IpaBa, HOCAT HACTOJIbKO 0000IIeHHbIH

7 Komapos C.A. O6masa Teopus rocymapctsa u npasa. CII6., 2001.
C. 188.
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XapaKTep, UTO HA UX OCHOBE YacTO ObIBAET TPYAHO PA3PeIIUTh
KOHKpeTHOe I0puAnYecKoe IeJio.

B KOHTHMHEHTAaJIBHOM, B TOM YHCJIE U B POCCUMCKON TPaBO-
BOIf cucTeMe, IIperneaeHT GopMalbHO He CUNTAETCS MCTOUHM-
KOM IIpaBa, XOTA (paKTUUECKU 3HAUeHNe CyAe0H0M MPaKTUKN
paspellenus TeX WU UHBIX CIIOPOB U 3[[eCh BECbMa BEJIUKO.

He aBasaoTcAa ICTOUHMKOM IIpaBa BBIBOABI YUEHBIX, KOTO-
pble OOLIYHO IPEACTABISIIOT COO0M pPe3yabTaT HAYYHOTO (IOK-
TPUHAJHHOTO) TOJKOBAHUSA 3aKOHA U APYTHUX MCTOUHUKOB,
HO He UMeIOT 00s3aTeJBbHOT0 XapaKTepa.

He MoryT cuuraThcd MCTOUYHUKAMU IIpaBa U UHAUBUIY-
aJIbHBbIE aKThl MJIM aKThI JIOKAJBHOTO Xapakrepa (HampuMep
IOTOBOPHI, YCTaBbl PA3IUYHBIX IOPUANUYECKUX JIUI], IpaBUIa
BHYTPEHHETO0 pacmopsajaKa U IpP.), KOTOpble He COAepKaT
00111e00A3aTeIbHBIX ITPEAIINCAHNN U UMEIOT 3HaUeHNe TOJIbKO
IJA pPeryJupoBaHuA KOHKPETHBIX OTHOIIEHUH, BOSHUKIINX
MEeXAY UX YYaCTHUKAMU.

I'paxcdancroe 3axonodamenvcmeo. OCHOBOU IPaBO-
BOT'0 PeryJNPOBaHUA ABJISIETCA 3aKOHOAATEJIbCTBO, IIPEICTAB-
JstIo1ee co60¥ COBOKYITHOCTD 00IIe00s13aTeIbHBIX IPaBOBBIX
aKTOB, M3JaBaeMbIX OpraHaMU T'OCYZAapPCTBEHHOW BJIACTHU
¢ coburrofieHNEeM ONpeeJIeHHO HMpOoIleAyPhl U B YCTAHOBJIEH-
HOU (popme. Bce HOpMaTHUBHEIE AKTHI B 3aBUCUMOCTU OT UX
IOPUINYECKOI CUJIBI AEJIATCSA Ha ABE I'PYIIIIbI:

I. 3akonmbI;
II. mog3aKoHHBIE HOPMATUBHEIE AKThI.
I. Bakon — »TO NPHUHUMAEMLIH B 0COOOM IOpPSAILKE

¥ 00JIaJaroli BhICIIEH IOPUANUYECKONH CUJI0 HOPMAaTUBHO-
IpPaBOBOM aKT, BhIpAKAKIIUI TOCYJapCTBEHHYIO BOJIIO
110 OCHOBHBIM BOIIPOCAM OOII€CTBEHHOM KU3HN. S3aKOHBI II0/I-
paszensioTca Ha demepasibHble KOHCTUTYIIMOHHBIE 3aKOHBI
u denepanibHbie 3aKOHBI.

Cpenu demepaabHBIX 3aKOHOB HanboJIee BLICOKOM IOPUIU-
YecKoi cuyoii oonagaer Koncmumyyus Poccuiickoii Pedepa-
yuu. Bynyuu ocHOBHBIM 3aKOHOM cTpaHbl, Kouncruryiua PP
COZIEP’KUT HOPMBI, MMeIOII[1e OIIpeessaiollee 3HaUeHNe IJIA
pasInMYHBIX oTpacJjeii mpaBa. OcHoOBomoJIarailnee 3HaUeHIE
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IJIS TPaKIAHCKO-IIPABOBOTO PEryJMPOBAHUS UMEIOT KOH-
CTUTYIIMOHHBLIE HOPMBI, KacawIl[uecs MpaBa cOOCTBEHHOCTHU
(cr. ct. 8, 9, 34—36 Koucrurynuu PD).

Tak, HaITpuMep, B cOOTBETCTBUU C 4. 2 cT. 8 KoHCcTUTY-
nuu PP B Poccuu paBHBIM 00pa3oM IMPU3HAIOTCA U 3AIUINA-
IOTCSA YacTHAas, rOCyAapCTBEHHAS, MYHUIIUIAIbHAS U UHBIE
hopMBI COOCTBEHHOCTH.

B coorBercTBUEU co cT. 35 Koucrurymnua P® onpene-
JseT BasKHbIe TAPAHTUU peau3aluy IIpaBa cOOCTBEHHOCTH.
B wacTHOCTM, HAa KOHCTUTYIIMOHHOM ypPOBHE yCTaHOBJIEHO,
YTO HUKTO HE MOJKET OBITH JIMIIEH CBOEro MMYyIIlecTBa nHaue,
Kak II0 PellleHnIo Cya, rapaHTUPyeTCsA IPaBo HacJaeIoBaHUA
" Ip.

BmecTe ¢ TeM yKasaHHBIe BBINIe HOPMBI MMEIOT BaiK-
HOe 3HaueHUe AJIA YCTOMYMBOTO SKOHOMUYECKOTO PA3BUTUA
HAaIllell CTpaHbI, KOTOpPoe OBLIO ObI HEBO3MOMKHO 6e3 yCTaHOB-
JIeHUsI CBOOOBI TIepeMeIleHU s TOBapOB, YCJIYT U (PUMHAHCOBBIX
cpenctB (4. 1 cT. 8), cBOOOABI UCITOJIB30BAHUA CBOETO UMYIIle-
CTBa IJA IPeAIPUHUMATENbCKON M MHOU He 3allpelleHHOH
3aKOHOM 9KOHOMUYECKOH AedaresbHOCTH (Y. 1 cT. 34) u T.11.

I'K P& 3aHmMaerT IeHTPAJIbHOE MECTO B CHCTeMe I'PaxK-
IaHCKOTO 3aKOHOIATeJbCTBA U IIpeJCcTaBaAeT co00i oTpac-
JeBOW KOAMPUIMPOBAHHLIN HOPMATHUBHBIN IPABOBOM aKT.
T'K coctrout us uernipex uacteii. IlepBas yacTh, KoTOpas
peryaupyer obIue IIOJOKeHU IPaKJIaHCKOro Ipasa, IIpaBo
COOCTBEHHOCTHU M OOIIYI0 YacTh 00s3aTeILCTBEHHOT'O IIpaBa,
BBeJeHa B AelicTBue 1 suaBaps 1995 roga. Bropasa yactes IT'K,
peryaupymwoliias oTAeJbHbIe BUABI 00s13aTeIbCTB, BBeJeHa
B meiicreue 1 mapra 1996 roga. Tperbsa uactes 'K, KoTOpas
peryjaupyeTr HacJeACTBEHHOE U MeKIYHapOIHOE YaCTHOe
npaBo, Beegena B geiicreue 1 mapra 2002 roga. YUersepras
yacTb 'K, peryaupyioiiias mpaBa Ha pe3yJbTaThl MHTEJLIEK-
TyaJbHON MeATeJbHOCTH U CPeJACTBA MHAWBUAYAJIU3AINU,
BBeneHa B geiictBue 1 asuBaps 2008 roxa.

I'K P® npusBau obecredyuTh eqUHOOOpAa3HOe MpaBoBoOe
yperyJaupoBaHre UMYIIeCTBEeHHO-CTOMMOCTHBIX U JUUYHBIX
HEeMMYIIIeCTBEHHBIX OTHOIIEHUI Ha Bcell Tepputopum PD.
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B coorBercTtBum; ¢ sTum 'K P® 3akpenun mambojee Bask-
HbIe IOJIOKEHUS TI'PakJaHCKOTO 3aKOHOJAaTeJIbCTBa, KOTO-
pble UMEIOT 3HaUeHune IJid BCeX O0IIeCTBEHHBIX OTHOIIEHU,
BXOAAIIUX B IpeaAMeT IpakJaHCcKoro npasa. [lelicTByronimii
TpamxpgaHckuil KOJEKC COIEePsKUT OIpelesIeHHBIN IPaBOBOM
pesepB, KOTOPBIN IIO3BOJIAET IOCYyNapCTBY W ero opraHam,
onmpasch Ha OCHOBHBIe HadaJja I'pa’kKIaHCKOTO 3aKOHOJA-
TeJIbCcTBA B pamMKax npasui 'K P®, ocyIecTBaATh peryaupy-
IOIIYIO0 POJIb B 9KOHOMHUYECKOH kus3Hu cTpanbd. Hanpumep,
B 'K P® comep:kuUTCSa HEMaJIO HOPM C OTOBOPKOI: «eCJIM MHOe
He IPeayCcMOTPEHO 3aKOHOM». OTO 3HAYUT, UTO HA YPOBHE
denepanpuoro 3akona 'K P® momyckaer mHOe mpaBuUJO
B CPaBHEHUHU C TeM, KOTOPOE COJEP:KUTCA B caMOM KoJeKce.
Y 3akoHOJaTes A MMeEEeTCs BO3MOKHOCTb YCTAHOBUTHL OIIpPE-
IeJIeHHYI0 0COO€HHOCTb B PEryJIMPOBAHUM 9KOHOMUYECKUX
OTHOIIIEHUI, KOTOpPasd AUKTyeTCsS JOCTATOUYHO CePbe3HBIMU
NpuYnHaAMU, TPeOYIIMMHN yueTa Ha 3aKOHOIATEJIbHOM
YPOBHE.

Dedepanvhbie 3akoHbl. 110 00IIEMy ITpaBUIy, 9TO CIe-
nuaJbHbIe 3aKOHOJaTeJIbHbIe aKThl, PETyJINPYIONINe OTAEe/Ib-
HbIE BUIBI OOIECTBEHHBIX OTHOIIEHUHN, BXOAAIIUX B IIPeIMET
rpakIaHCKOTO IIpaBa.

— ®egepanbHbiii 3akoH oT 08.02.1998 Ne 14-P3
«00 ob1IecTBax ¢ OrPaHNUYEHHOI OTBETCTBEHHOCTRIO» ;

— @enepanabHbi 3ak0H oT 29.10.1998 Ne 164-P3
«O dpuHaHCcoBOU apeHe (JTU3UHTE)>»;

— @enepanbubiii 3axkoH ot 08.08.2001 Ne 129-P3
«0 rocymapCTBeHHOM perucTpanmuy OPUIUUYECKUX JUII
U UHIUBUAYAJIbHBIX IPeIIPUHIMATEIEH » .

II. ITo03aKOHHBLI HOPMAMUBHBLI NPABOBOU AKM — 3TO
aKT, KOTOPLINl HPUHUMAaETCSI Ha OCHOBE M BO HCIIOJHEHUE
3axkoHa. I[Io cBoeMy cozep:KaHUIO OH He MOJYKEH IIPOTHBO-
peuuTh 3aKoHy. K IOI3aKOHHBIM HOPMATHUBHBIM IIPABOBLIM
aKTaM OTHOCSTCH:

8 [TuBuInCcTAYECKYE 3anuCKK: MeKBYy30BCKUIl COOPHUK HAYUHBIX
TpynoB. M.: Craryt, 2001. C. 29.
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— Yxkase!l IIpesugenra P® (manpumep: Ykas Ilpesu-
nenta P® or 18.11.1995 Ne 1157 «O HeKOTOpPBIX Mepax
110 3alliTe MPaB BKJIAJUNKOB U aKIIMOHEPOB»; YKas Ilpesu-
nerara P® ot 07.05.2012 Ne 600 «O mepax 1mo obecrieueHnI0
rpaxkgan Poccuiickoil @enepaniuu JOCTYIIHBIM U KOMMOPT-
HBIM JKUJbEM ¥ IIOBBLINIEHUIO KAUECTBA MKUJIUIHO-KOMMY-
HaJBHBIX YCIAYT» U IP.).

— ITocranoBinenusa IlpaBurenncTBa P®(Hampumep:
ITocranosaenue IIpasureancrsa P® ot 28.05.2022 Ne 968
«00 yrBepxaenun IIpaBuja okasaHUA yCJayT Tejerpa®HONR
cBsasu»; Iloctanosienne IlpaBurensctea PP ot 30.01.2023
Ne 129 «006 yrBep:xgennu IIpaBua okasanusa GU3KyJILTYPHO-
03/IOPOBUTEJBHBIX YCIYT» U OP.).

— HopmaTuBHBIEe TpaBOBhIE AKTHI MUHUCTEPCTB U MHBIX
denepaabHBIX OPTaHOB UCIOJHUTEIBLHOM BIAaCTH (HAIIpUMep:
ITpukaz Muntpauca P® ot 13.03.2007 Ne 28 «0O06 yTBep:«-
neraun IIpaBus peajusaluy IPy30B Ha JKeJIE3HOLOPOKHOM
TpaucmopTe»; IIpukas Munnpupoasl Poccun ot 27.07.2020
Ne 488 «006 yTBep:KIeHUU TUIOBOTO JOTOBOpPA KYILIU-IIPO-
IasK¥ JEeCHBIX HaCaKIEHUU» U OP.).

Bce BemoMcTBeHHBIE HODMATUBHBIE aKThI, KacaloI[uecs
npaB u 00A3aHHOCTEN rpakaaH, a TaK/Ke aHaJOTUYHbIE aKThI
MeXKBEeJJOMCTBEHHOT'O XapaKTepa II0/JIesKaT roCcyaapCTBeHHOM
peructpanuu B MuHucrepcerse octuiituu PO.

O6vitvau. B coorBerctBuu co cr. 5 'K P®, oguum
W3 UCTOUYHUKOB IPAKIAaHCKOTO IIpaBa, UTPAOIIUM OTHOCH-
TeJIbHO CaMOCTOSATEJbHYIO POJIb B Jejie IPAaBOBOTO pPeryJiu-
poBaHuA O0IIECTBEHHBIX OTHOIIEHUH SABJISETCSI 00bIUail, IO
KOTOPBIM CJIeAyeT HOHUMAaTh He IIPeJyCMOTPEeHHOe 3aKOHO-
IaTeJbCTBOM, HO CJOKHUBIIEECS, TO €CTh JOCTATOUYHO OIIpe-
IeJleHHOe B CBOEM COIEP:KaHUU, IMHPOKO NPUMeHIeMOoe
MPaBUJIO TTOBEAEHNUA IPU YCTAHOBJIEHUU U OCYIIECTBICHUU
rpaXJaHCKUX IIPAB U MCIIOJHEHUU IPAKIAHCKUX 00g3aHHO-
cTell He TOJBKO B IPeNIPUHUMATENbCKON, HO 1 MHOU med-
TeJIbHOCTH, HAaIPpUMeP OIpefesieHre TpakIaHaMU IOPAIKaA
MOJIb30BaHUA OOIUM MMYIIECTBOM, MCIIOJHEHNE TeX WU
UHBIX 00s3aTeabCTB. IIpU 9TOM IPUMEHEHUIO IOAJIEKUT
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o0bIuaii KaKk 3aMKCHUPOBAHHBLIN B KAKOM-JIN00 HOKyMEHTE
(ory0JIMKOBAHHBIN B eYaTH, U3JIOKEHHBIN B PEIIeHUU Cyaa
M0 KOHKPETHOMY JIeJIy, COIEepKaIeMy CXOIHbIe 00CTOATEb-
CTBa, 3aCBHUAETEJIbCTBOBAHHLIN TOProBO-IPOMBINIJIEHHON
nanaroi Poccuiickoit @emepanuud), Tak U CyIeCTBYIOLIMA
HEe3aBUCHUMO OT TaKou puKcanuu. [[oKkazaTsb cyIllecTBOBaHUE
o0LIuas JOJLKHA CTOPOHA, KOTOpasd HA Hero ccbLiaercall,

B coorBerctBum ¢ 1. 2 cT. 5 'K PD He moaie:xar mpume-
HEHUIO 00bIUam, MPOTUBOPeUaIe 00s13aTeJILHBIM IJIA yUacT-
HUKOB COOTBETCTBYIOIIET0 OTHOIIEHUA MOJOKEHUAM 3aKOHO-
IaTeJbCTBa UJIU JOTOBOPY.

TakuMm 00pas3oM, K UMCJy OCHOBHBIX MPU3HAKOB, XapakK-
TepU3yINX 00bIUall cJaelyeT OTHEeCTH:

— OPOJOJIKUTELHOCTD CYIIeCTBOBAHNUSA;

— IOCTOSHCTBO COOJIIOIEHNS;

— OIpeneeHHOCTD;

— HEeIIPOTHBOpeYre 3aK0OHOAATeJIbCTBY UJIU HOTOBOPY.

Hopmwvr mexncdynapodnozo npaéa. B coorsercTBUN
ciu. 1 cr. 7T TK P® obimenpusHaHHEbIEe IPUHIUILI 1 HOPMEI
MeXXIyHapOAHOTO IIpaBa U MeXKIyHapoAHbIEe TOTOBOPh P®
ABJISTIOTCSA COCTaBHOM YaCThIO IIPABOBOI cucTeMbl Poccuiickoit
Deneparuu. T HOPMBI U IPUHITUIBI COAEPKATHCA B YcTaBe
OOH, moxyMeHTax APYTUX MeXXIYHAPOAHBIX OpTaHU3aIlUii
mo HauboJee O0IIMM U TVIOOAJIBHBIM BOIIPOCAM MEKIYHaPOI-

9 IIpukas TIIII P® ot 16.11.2018 Ne 100 «O cBuaeTEILCTBOBAHUN
ToproBo-mpoMblIlLIeHHO# masaToit Poccuiickoit Pegepanuu o0bI-
yaeB, CJAOKUBIINXCA B chepe MPeANPUHUMATENIBCKON AesaTelbHO-
ctu» (BMmecTe ¢ «Iloso:keHMeM 0 MOPAAKe CBUIEeTeILCTBOBaHUA Top-
roBO-IPOMBINLIEHHON majaToit Poccuiickoit Pemepanuu obbIuaes,
CJIOKUBIINXCA B chepe NPeNIPUHUMATEIBCKON IeATeJIbHOCTH»,
«Tapudpamu 3a cBumerenbcTBoBaHUe TOProBO-IPOMBINIIEHHOMN
nasaToil Poccutickoit @emepariuu o0bIUaeB, CJA0KUBIINXCSA B cepe
OPeIIPUHUMATETBCKON TeATeILHOCTH ).

10 TI. 2 IlocramoBnenus Ilnemyma Bepxosaoro Cyma PO
or 23.06.2015 Ne 25 «O nmpuMeHeHUU CyAaMU HEKOTOPBIX II0JIOMKE-
Hu#t pasgena I vactu nmepBoi#t I'pamkganckoro kogekca Poccuiickoit
Denepanun» // CIIC Korcynsranrllaioc.
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HOT'O IPABOIOPAIKA, B MHOIOCTOPOHHUX JIOTOBOPax (KOHBEH-
nmusax), pemenuax MexayHapogHoro cyaa (HanpuMmep, KoH-
Bernusa OOH o moropopax Me:XIyHAPOIHON KYILIU-IIPOSANKHI
ToBapoB 1980 r., MexxayHapoaHass KOHBEHIIUS 00 OTBeT-
CTBEHHOCTHU U KOMIIEHCAIIUY 34 yIepO B CBSA3U C IIEPEBO3KOI
MOpeM OHAaCHBIX U BpeAHBIX BemecTB 1996 r., Me:xnyHapon-
Has KOHBEHIIMA O mpaBax pebenka 1989 r. u np.).

HopMbl MeXIyHAPOIHBIX JOKYMEHTOB OOBIUHO IIpUMe-
HSIOTCA K IPaKIaHCKO-IIPABOBBIM OTHONIEHUAM C yUacTHEM
NHOCTPAHHBIX PU3NUECKUX U IOPUAUYECKUX JIUI[, OIpeIe-
JISIOT UX TPaKIaHCKO-IIPABOBOI CTAaTyC, ITpaBa MHOCTPAHIIEB
Ha UMYIIECTBO, Haxomsdleecsa Ha TeppuTopuu P®, mopamok
COBEPIIIEeHNA BHEITHEIKOHOMUYECKUX cAeJIoK 1 T.4. IIpu sTom
OHU HOJIEKAT IIPUMEHEeHH’IO X1 B OTHOIIIEHUAX MEKIY POCCUM-
CKUMHU PUINUECKUMU 1 IOPUANUESCKIMU JUIAMI, HAIIPUMep
IpU MeXXIYHAPOIHBIX IIepPeBO3KaxX MacCaKMpPOoB U Oaraka.

Me:xnyHapoaHblie noroBophbl Poccuiickoit @enepanuu
IPUMEHSIOTCSA K OTHOIIEHUAM, BXOASAIINM B IIPeIMeT IpPask-
IaHCKOTO IIpaBa HEIOCPeJCTBEHHO, KpoMe cJydaeB, Korma
U3 MEeKIYHAapPOIHOTrO AOTOBOpA CJIEIYeT, YTO IJIS ero IIpumMe-
HeHUs TpebyeTca M3aHMe BHYTPUTOCYIaPCTBEHHOTO aKTa.
B xauecTBe nmpumepa MOxXHO TpuBecTu IIapmiKCKy0 KOHBEH-
I[MIO IO OXPaHe IIPOMLIIILJIeHHON coocTBennocTtu 1883 rozaa,
KOTOpas yCTaHOBUJIA, UTO YCJIOBUA MOJaUul 3asIBKU U Peru-
CTpaly TOBAPHBIX 3HAKOB ONPENeISIOTCA HAIMOHAJbHBIM
3aKOHOIaTeJILCTBOM CTPaHbI-yuacTHUIEI (4. 1 cT. 6). B coor-
BETCTBUU C JAHHOM KOHBeHIell B Poccuy OB MPUHAT HAIM-
OHAJBHLIA 3aKOH oT 23 ceuTsabpsa 1992 roga «O ToBapHBIX
3HaKaX, 3HaKaxX O0CIYy:KMBaHUA 1 HAMMEHOBAaHUIX MECT IIPO-
HUCXOMXIeHNS TOBapoB» 11,

MexgyHapoaublie HOTOBOPHI MMEIOT HPUOPUTET Iepen
HAIIMOHAJNBHBLIM 3aKOHOZATENbLCTBOM. Ecau MexIyHapos-
HBIM gorosBopoM Poccuiickoit @enepaiiny yCTaHOBIEHBI UHbBIE
mpaBuUJia, YeM Te, KOTOPbIe MPeIyCMOTPEHBI IPAMKIAHCKUM

11 B cBaA3u ¢ mpuHaTueM ueTBeproii uactu 'K P® maHHBIH 3aKOH
yTpatuia cBoto cuay ¢ 1 aaBapsa 2008 roxa.
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3aKoHoZaTeabCcTBOM PP, npuMeHAOTCA IPaBUIa MEXKIyHA-
poxuoro pgorosopa (ct. 7 'K P®). Bmecte ¢ Tem, He gomycka-
eTcsl MpUMeHeHne ITPaBuUJ MeKIYHAPOSHBIX H0T0BopoB Poc-
cuiickoit Pemepanuy B UX UCTOJKOBAHUY, IIPOTUBOPEUAIIIEM
Koucrurynuu PO.

Heilicmeéue u npumeHnenue 2pardanckozo 3axKonoda-
meabvcmea. B coorBercTBuU co cT. 4 'K P® akTnl rpaskaaH-
CKOT'0 3aKOHOJaTeJbCTBA He MMEIOT 00paTHOM CUJIBLI U IPU-
MEHAIOTCA K OTHOIIEHUSAM, BOSHUKIIUM IIOCJIE BBEIEHUSI UX
B AevicTBue. JleficTBUe 3aKOHAa PaCIPOCTPAHAETCA Ha OTHOIIIe-
HUS, BOSHUKIIINE J0 BBeIeHUS ero B JeliCTBUe, TOJHKO B CIIY-
yasgax, KOTIa 9TO0 IPAMO IPeIyCMOTPEHO 3aKOHOM.

B 9T0i1 cBA3M HE0OXOOMMO OTMETHUTDL, UTO NpPUIAHNE
00paTHOM CUJILI 3aKOHY IIPEACTAaBJISIET CO00I MCKIIOUNTEIb-
HBII TUII eT0 AeNCTBUA BO BpeMeHH!, NCI0JIb30BaHIe KOTOPOTO
OTHOCHUTCS JIUIIL K IIPEpoTraTuBe 3aKOHOIATeJsd, KOTOPHI,
peanusys cBoe MCKJIOUNTEJIbHOE IPaBo Ha MPUAaHNUe 3aKOHY
00paTHOM CHJBI, YUUTHIBAET CIENUPUKY PETryIUpyeMbIX
IpaBoM OOIleCTBEHHBIX OTHOIIeHn. O0paTHasA cuja 3aKoHa
NPUMEHAETCSA NMPEeNMYIIeCTBEHHO B OTHOIIEHUAX, KOTOPhIe
BOBHHUKAIOT MEXAY MHIWBUIOM U T'OCyJapCTBOM B I[€JIOM,
U JleJIaeTcs 3TO B MHTepecax MHAuBuaal2,

Eciu nHOE He MpeiyCMOTPEHO CAMUM aKTOM, TO ero Jeli-
CTBHE pacIpOCTPaHseTCS Ha BCIO TeppuTopuio Poccuiickoi
denepanuu.

YyacTHUKaAMU TIPaKAAHCKUX IPABOOTHONIEHUI ABJIA-
I0TCA TpamkjgaHe W opuaudeckme juia, Poccus, Cy0os-
exTbl P® u myHununaabHble oO0pasoBaHua. I'paikagaHcKoe
3aKOHOIATEJbCTBO PETryJIUPYET OTHOIIEHUA MEXKIY JUIaMU,
OCYIIIECTBIAIIUMY IPEeAITPUHNMATENIbCKYIO TesATeJIbHOCTD,
WJIN C UX yYaCTUEM.

IIpaBuia, ycTaHOBJIEHHBIE TPAKIAHCKUM 3aKOHOIATEb-
CTBOM, IPUMEHAIOTCA K OTHOIIEHUAM C YUaCTHEeM MHOCTPAH-

12 0630p cymebHo# nmpaxkTuku BepxoBuoro Cyma Poccuiickoii @ege-
pamuu Ne 1 (2022) (ytB. IIpesuguymom Bepxosuoro Cyma P®
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