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IPEANCJTOBHUE

Berynnenue Poccuu Bo BceMupHyo TOproByto opraHu3aluio, pa3BuTre
TamoxxeHHOro coro3a, 9KCIaHCHUs aHIIOCAKCOHCKON MPaBOBOI CUCTEMBI
M pacliupeHue BIUsIHUS npaBa EBponeiickoro corsa 3a c4eT BCTYIUICHMS
B HEro HOBBIX TOCYIapCTB-YUaCTHUKOB (B TOM YMCJIE 3a CUCT MOAMUCAHUS
corjaiieHuit 06 accolManum) — pa3BUTHE TPAHCTPAHUYHBIX CBSI3ei HE CO-
MPOBOXKIAETCS I100aTbHON YHUbMKaIMel rpaBa. be3ycioBHO, CTOUT coria-
cuthest ¢ MHeHueM nipodeccopa T. H. HelataeBoii o mocterneHHOM ABMXKEHUU
B CTOPOHY €IMHOI MPaBOBOI CUCTEMBbI, BCJSACTBUE YETO CYILECTBYET TeH-
JCHITUS K TIepeXoy OT MPUMEHEHUST CylaMy MHOCTPAHHOTO HAllMOHATLHOTO
MPaBOIIOPSIIKA K TPUMEHEHUIO MEXKIYHapOIHOTO MTpaBa, OMHAKO HEJIb3sl He
OTMETHUTb U HEBBICOKYIO CKOPOCTb ITAHHOTO Tpoliecca. Kpome Toro, oueBMIHO,
YTO MpUMeHsieMasl yHUGUIIMPOBaHHAS Ha MEXIyHapOIHOM YpOBHE HOpMa
MMEET CBOE OCHOBaHMWE B KaKOI-TM0O0 HAIIMOHAIBHON TIPaBOBOI cuUcTeMe'.

Henp3st 3a0bIBaTh 1 0 TOM, UYTO KOJUTM3MOHHAS HOpMa He pa3pelacT Bo-
Ipoca TI0 CYIIECTBY, HO JIUIIb YKa3bIBacT Ha MPAaBOIIOPSIIOK, ITOJICKAIITII
npuMeHeHUo. [TouTy Becerma 3TO UMEHHO MPaBOIIOPSIIOK KOHKPETHOTO
TOCyIapCTBa, eT0 MaTepHUaIbHO-TIPABOBEIC HOPMBI. TakMM 00pa3oM, ISt
pEeIIeHMST BOIIpoca II0 CYIIECTBY, s 3¢ (MEKTUBHOTO MPUMEHEHUST MEX-
QYHAPOIHOTO YACTHOTO ITpaBa HEIOCTATOYHO — HEOOXOIUMO 3HAHME CO-
JIep>KaHWS U TIPAKTUKY IPUMEHEHMSI HOPM IIPUMEHSIEMOTO MHOCTPAHHOTO
MaTepHuaJIbHOTO IPaBa.

O4YeBUIHO, YTO HECMOTPSI Ha pa3BUTHE MEXKIYHAPOTHOIO YACTHOTO Mpa-
Ba U MEXIyHApPOIHOTO KOMMEPUYECKOTo apOuTpaxka, MpaBOIPUMEHUTEISIM
(3TO MpexIe Bcero Cyabu 1 apOUTPhl) 00bEKTUBHO Jierdye MPUMEHUTh HOPMY
MaTepualbHOro MpaBa OAHOI HauboJee 3HAKOMOI UM MPaBOBOI CUCTEMBI,
HEXeJu, cleaysl KOJUIM3BMOHHOW HOPME, MbITaThCsl MIPUMEHUTD MPaBOBYIO
HOPMY Yy>XOro rocynapcTaa.

Llenbto yuedbHoOro Kypca «I'paxxaaHCKoe U TOProBoe MpaBo 3apyOexKHbIX
CTpaH» ABIISIETCS M3YYeHNE OCHOBHBIX IIPUHITUIIOB, MHCTUTYTOB, TOJIKOBaHUS
M MMPaKTUKK TIPUMEHEHMSI IPaKIaHCKOTO M TOPTOBOTO ITpaBa TeX TOCYIapCTB,
C MpaBOTIOPSIIKAMU KOTOPBIX TpakiaHe Poccuu craikuBaroTcst yaliie BCero.

! Hewiamaesa T. H. MexmyHapoIHBEIe KOMMepUecKIe CIIEKI: PaBOBOE PeryIMpoBaHIe
U cyneOHast mpakTukKa // ApoutpaxkHast mpaktuka. 2002. Ne 5.



4 o TpaxaaHcKoe 1 TOProBoe Npaso 3apyBexHbIX CTPaH

ITpaBonopsinku CILA u rocynapctB — yyacTHUKOB EBponeiickoro corosa
SIBJISTIOTCSI OCHOBHBIMY MCTOYHUKAMU COBEPILIEHCTBOBAHUS HOPM POCCHIA-
CKOT0 3aKOHO/IaTeIbCTBA. VICITONb30BaHKE OIbITa TPABOBOTO PETYIMPOBAHUS
OOIIECTBEHHBIX OTHOIICHUH APYTMX TOCYIapCTB MTO3BOJIUT U30eXaTh psiaa
OIIMOOK B IPUMEHEHNH 3apy0OeKHBIX MHCTUTYTOB B POCCUICKOII ITPAKTHKE.
WHuctutythl rocynapctB CeBepHOV AMEpUKH U CTpaH — ydacTHULL EBpo-
MEeCKOro cO03a, CTAaBIINE IIPEIMETOM PAaCCMOTPEHUS B JAHHOM YYeOHOM
rmocooun, GopMUPOBATICH B (pemepaTUBHBIX (OO me-1ope, 00 ne-(akTo)
roCcyIapcTBax, YTO COMIKAET YCIOBUS X IIPUMEHEHUS C POCCUMCKIMMU.

[Ipennaraemoe yueOHOe Mocodure NoAroTOBICHO BEAYIIMMU IperoaaBaTe-
JsiMu Kadepbl rpaskIaHCKOTo TIpaBa U npoiiecca Poccuiickoro skoHomuye-
ckoro yauBepcutera uM. I'. B. T11exaHoBa B COOTBETCTBUU C YTBEPKAEHHOM
nmporpaMMoit Kkypca «I'paxxaaHCKoe ¥ TOProBoe MpaBo 3apyOekHbIX CTpaH»
U MpeaHa3HaAYeHOo VISl CTYAEHTOB, MarCTPAHTOB, aCIIMPAHTOB U Mpernoaa-
BaTesieil BhICIIMX YUEOHbIX 3aBEACHUI, a TAKXKe ISl JIUL, MHTePECYIOIIMUXCS
3apy0esKHBIM YaCTHBIM IPABOM.

IToce n3yyeHus JaHHOTO Kypca OakajaaBp JOJIKEH:

— 3Hamb: OCHOBHBIE MHCTPYMEHTHI IIPABOBOTO BO3IEMCTBUS Ha OOIIIe-
CTBEHHBIC OTHOIIICHUS B 3apy0OeKHBIX TOCyIapCcTBaX, OCHOBHBIC MHCTUTY-
ThbI YACTHOTI'O IIpaBa 3apy0eKHbIX TOCYAAPCTB, OOILKME YEPThl COBPEMEHHBIX
MPaBOBBIX CUCTEM U MX OCOOCHHOCTH, OCHOBHBIC TUITBI JOTOBOPHBIX OT-
HOIIIEHWI B YaCTHOIIPABOBBIX CHCTeMaX 3apyOesKHBIX TOCYIapCTB, OOIIIe
YEPTHI Pa3IMYHBIX OPTaHN3AIIMOHHO-TIPABOBBIX (DOPM IOPUINYECKUX JIIL
3apy0OesKHBIX IMPABOMOPSIKOB U MX OCOOCHHOCTU B paMKaxX TOM MM MHOM
IOPUCIOUKIINYM, OCHOBHBIC 3TAIThl HECOCTOSITEIBHOCTH (0aHKPOTCTBA) IOPH-
Judeckux Juil o npaBy Auriuu, Mcnanuu, @PT, CLLA u 1. 1., OCHOBHbBIE
MPUHIUIBI POMaHO-TePMAHCKOI 1 aHIJIOCAKCOHCKOM MPaBOBBIX CUCTEM;

— ymemb: BbISIBJISITb TPAaHULIBI aOCOMIOTHBIX TTpaB o0afaTesiell uMylie-
CTBEHHO-MPABOBBIX TUTYJIOB, BBISIBJISITH U€PAPXUIO U B3aUMOICHCTBUE MEXK-
JYHApPOIHBIX TOTOBOPOB, aKTOB MEXKIYHAPOIHBIX OpPraHU3alMi, 3aKOHOB,
00bIYaeB, rpakJIaHCKO-TPABOBBIX JOTOBOPOB KaK MHCTPYMEHTOB ITPABOBOTO
PeTYIMPOBAHUS, BBISBJIATH IIPOOJIEMBI M HEIOCTATKHI PAa3IMIHBIX TTOIXOI0B
3aKOHOIATeIsI K Pa3penieHHIo TOW W MHOI OOIIIeCTBEHHOW CUTYaIINH, OTIpe-
JEIIATH TTOJTHOMOYMS 00J1anaTe s IMYIIECTBEHHO-TIPABOBBIX TUTYJIOB U COOT-
HOIIICHNE €T0 TIPaB ¢ 3aKOHHBIMI MHTEPECaMy HEOTIPEICICHHOTO KPYTa JIHIT;

— 6aademp: HaBBIKAMU aHAJM3a CMBIC/IA U COIEPKaHUS HOPM IIpaBa
M TIPAKTUKY X IIPUMEHEHMS B 3apyOeKHBIX IIPABOBBIX CHCTEMaX, HaBBIKaMU
aHaJIM3a B3aMMHOT'O BJIMSIHUST OOIIIECTBEHHBIX OTHOIIICHUI 1 TIpaBa B 3apy-
OEXKHBIX TOCYIapCTBaX, HAaBbIKAMU aHAIN3a OCHOBHBIX U3MEHEHUI, TTPOU30-
LIEAINX B cchepe MPaBOBOTO PEeryIMpPOBaHMUsI OOIIECTBEHHBIX OTHOLLICHU I
B pa3/IMUHBIX 3apyOeXHBIX rocyJapcTBax 3a nociaeaHue 10 e, HaBBIKAMU
aHajM3a colepKaHusl OCHOBHBIX KOHUEIIIMI COOTHOIIEHUS TOCyaapCTBa,
001IecTBa U MpaBa 3apy0eXkHbIX CTPaH B YaCTH IMPABOBOTO PETYJIMPOBAHUS
MMYIIECTBEHHBIX Y IMYHBIX HEMMYIIECTBEHHBIX OTHOIIICHMIA.



Ihasa 1
INPUHIONIIBI 1 NCTOYHUKHA

I'PAXKIAHCKOI'O 1 TOPTOBOI'O IIPABA

3APYBEXHBIX CTPAH

B pesynbrate uzyyeHus miaBbl 1 GakaiaBp TOKEH:
3HATh:

B UeM 3aKJTIOYaCcTCs MpaKTUIecKass HEOOXOMMMOCTb U3YyIeHUS YacT-
HOTO TIpaBa;

TTOHSTHE Tyajru3Ma YaCTHOTO TIPaBa;

OCHOBHBIC TIPUHITUITEI TPAKIAHCKOTO W TOPTOBOTO IIPaBa;
OCHOBHBIC TCHICHIIUN Pa3BUTHS TPAXKIAHCKOTO ¥ TOPTOBOTO TIPaBa;
CUCTEMY UCTOYHUKOB I'PasKIaHCKOTO U TOPTOBOTO IIpaBa B OTICIBHBIX
CTpaHaX BEeIYIINX ITPABOBBIX CHCTEM;

OCHOBHBIE PE3YJIbTaThl YHU(PUKALIMY YaCTHOTO MpaBa B pamKax EB-
POTIEIICKOTO COI03a;

yMeTb:

AHAJTM3MPOBATh HOPMATUBHO-TIPABOBEIC TOKYMEHTEHI, PETYINPYIOIINe
OTHOIIICHUS 3apyOeKHBIX IIPABOBBIX CUCTEM;

MIPOBOIUTH CPABHUTEIHHO-TIPABOBOI aHAIN3 PETYIMPOBAHUS OTHO-
TUITHBIX TIPABOBBIX OTHOIIIECHUI B pa3IMIHBIX 3apYOEKHBIX IIPAaBOBBIX
CHCTeMax;

aHAJIM3MPOBaTh KOHKPETHBIC MIPABOBBIC OTHOIICHUS C YIaCTHEM POC-
CHUIICKMX ¥ 3apYOEKHBIX KOHTPATreHTOB ¢ TOUKHU 3pESHUST pa3pabOTKI
ONTUMAJIBLHEIX BAPHAHTOB MX YPETyIUPOBAHMS;

BJIAJETh:

HaBBIKAMH CPaBHUTEILHO-TIPABOBOTO aHAIN3a KOHKPETHBIX ITPABOBBIX
OTHOIIICHUI C TOYKH 3pEHUS pa3TNIHBIX ITPABOBBIX CHCTEM;
HaBBIKAMM CPaBHUTEIBLHO-TIPABOBOTO aHAJIM3a MCTOYHUKOB IIpaBa
3apy0OeKHBIX IIPABOBBIX CUCTEM;

HaBBIKAMM CPaBHUTEIHPHO-TIPABOBOTO aHAIN3a NICTOYHUKOB POCCHIA-
CKOTO M 3apy0eKHOTO YaCTHOTO TIpaBa.

I'paxkmaHCKOe ¥ TOPTOBOE IMPaBO B 3apy0eskKHBIX MPABOBBIX CHUCTEMAaX
SIBJISTIOTCSI OTPACIISIMUM YaCTHOTO TipaBa. I[IpeameT rpakiaHcKOro 1 TOpProBOTO
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MpaBa — 3TO UMYIIECTBEHHO-CTOMMOCTHbBIE OTHOUIEHMSI U TECHO C HUMU
CBSI3aHHBIE JIMYHbIE HEMMYILECTBEHHbIE OTHOILIeHUS. B To ke BpeMsi He BO
BCEX CTpaHaX YaCTHOE MpaBo MOAPa3IeseTCs] Ha IPakKJIaHCKOE U TOPTroBOe.
JlesieHre YacTHOTO MpaBa Ha IBe HE3aBUCUMbIE OTPAC/IU: TPaKIaHCKOE U TOP-
TOBO€ — CYIIECTBYET TOJbKO B KOHTUHEHTAJIBHOU (pOMaHO-TepMaHCKOI)
MPaBOBOI CHCTEME M OTCYTCTBYET B IPYTOI BEIyIIE CUCTEME COBPEMEH-
HOCTH, aHIJIO-aMEPUKAHCKOU (aHTJIOCAKCOHCKOIT) CHCTeMe, WM CUCTEME
0011IeTo TIpaBa.

DyHnaMeHTaIbHbIE Pa3Inyus MEXIY POMaHO-TEPMAaHCKOM U aHIJIO-
aMEepUKAHCKOM CHCTeMaMU 3aKJII0UaeTCs B caenytomieM. Bo-miepBbIX, B cTpa-
HaX KOHTUHEHTAJIbHOTO MpaBa (B pOMaHO-TepMaHCKOM IIpaBe) IIpaBOBHIC
HOPMBI, PETyJIUPYIOIINe TI0ObIE O0IIECTBEHHbBIE OTHOILIIEHUS, B TOM YHCJIe
U MMYIIIECTBEHHbIC, CONEPKATCs B IPABOBBIX HOPMaX: CIIeIIMaIbHBIX 3aKO0-
Hax WM Koxekcax (konuduupoBaHHoe NpaBo). HalmoHanbHOe yacTHOE
MpaBo B TaHHOM cCJlyyae B OCHOBHBIX CBOMX MPUHIIMIIAX OCHOBbIBACTCS
Ha pUMCKOM YacTHOM mpase. [IpaBo TBOpUT 3aKOHOMATENb, U30paHHBIN
HapojoM (mapiameHT). Cynbs TpaKTyeT U IPUMEHSIET TaHHOE MPpaBo. DTo
03HAuaeT, YTO CYIbsl, B IPUHLIMIIE, HE HaJleIeH MTPaBOTBOPUECKUMU (hyHK-
LIUSIMU, TTIOCKOJIBKY 3TO COOTBETCTBYET MPUHLUITY pa3ieseHUs BlacTei
¥ He HapyIaeT OayaHc MeXXIy pa3HBIMM BETBSIMU BIIacTH. B pamKax KOH-
THHEHTAJILHOTO TIpaBa OOBIYHO BBIACISIOT repMaHcKyio rpymmy (PPT,
Asctpus, seiimapus, I'perius u n1p.) m poMaHcKyto rpymmy (Opanims,
Wranus, Ucnanus, [lopryranusi, benbrus, JltokcemOypr, Hunepnanmasel,
psia ctpaH JlatuHcKoM AMepuku U ap.). B repmaHcKoii rpymrie coaepxa-
HYE MCTOYHUKOB YaCTHOTO MpaBa B pellalolleil Mepe Ompenesiioch He
TOJIbKO PUMCKUM IPAaBOM, HO U Te€PMaHCKHUM OOBIYHBIM MpaBoM. OOBIYHOE
MpaBo ObUIO KOAU(MULIMPOBAHO B paMKaX MaHAEKTHOM cucTeMbl. B cTpaHax
aHTJI0-aMepUKaHCKOro (00111er0) mpaBa peryJupoBaHue OOIIECTBEHHBIX
OTHOLIEHUII B OCHOBHOM OCYILECTBJISIETCS Ha OCHOBE IMPEAIISCTBYIOIINX
cyneOHBIX pelieHuit (cynedHoro crnopa). Bo-BTOpbIX, KOHTUHEHTATbHOE
MpaBo SBJSIETCS AYAJTUCTUYECKUM (IBOMCTBEHHBIM). DTO O3HAYAET, YTO
B paMKax 3TOIl MpaBOBOW CUCTEMBI IIPaBO NEIUTCS Ha MyOJIUYHOE U 4acT-
HOE, a YaCTHOE MIPaBo, B CBOIO OUEPe/ib, MOAPA3ALISIETCS Ha TPAXIaHCKOE
1 TOPTOBOE, KOTOPHIC SBISIOTCS CAMOCTOSITEIBHBIMUA OTPACISIMH, UTO
o(opMIIEHO OTIEIbHBIMH IPaXXIaHCKIM 1 TOPTOBBIM KomekcaMmu. B To ke
BpeMsI aHTJIO-aMEePHKAHCKOE TIPaBO SIBIISICTCS ¢IMHBIM (MOHUCTUYHBIM),
YTO O3HAYaeT, YTO B HEM OTCYTCTBYET Iyalu3M KaK TaKoBoi. B KoHTH-
HEHTaJbHOM IIpaBe K OTPAC/ISIM YaCTHOTO IpaBa OTHOCSTCS IpaxkIaHCKOE,
TOPTOBOE U CeMeiTHOe ITPaBo, a K OTPACISIM ITyOJMUYHOTO IpaBa OTHOCATCS
KOHCTUTYLIMOHHOE MPaBo, aiMUHUCTPATUBHOE, YTOJIOBHOE, (DMHAHCOBOE,
HaJIoroBoe MpaBo u T. 1.

[TpuynHaMM AyaarMcTUYECKOTO XapakKTepa KOHTMHEHTAJIbHOTO MpaBa
SIBJITIOTCS KaK pelienuusi pUMCKOTO TpaBa, Tak U KOHKPETHBIE UCTOpUYE-
ckue yciaoBus nepuoaa IX—X BB., korga B ceBepHoM Cpennu3eMHOMOPbe
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Havajla akTHUBHO pa3BUBAThCsI MopcKasi Topropiisi. Ee pazButue morpe6o-
BaJI0 COOTBETCTBYIOILETO IMPABOBOTO O(OPMJIEHHUSI 3aKITI0UYaeMbIX CIEJIOK.
CymecTBOBaBIIME B TY 3ITT0XY HOPMBI TPakIaHCKOTO MpaBa (B OCHOBHOM
3TO OBUIO PUMCKOE YaCTHOE ITPaBO) HE OTBEYAJIO MOTPEOHOCTSIM TOPTOBIIH.
B pesynbTare B UTAIBSIHCKIX TOPOIaX-pecITyOInKax, a Takke Ha rore @paH-
mH ¢ (popMUpPOBaHMEM KJTacca KyIeuecTBa Hauaal CKIIaIbIBaThCsl TOPTOBBIC
o6bryan. [TepBoHaYaIbHO OHU CYIIIECTBOBAJIM B YCTHOM (hopMe, B JaTbHE-
IeM IPOMCXOIMI ITPOIIeCC MX ITOCTEIIEHHOM CUCTEMAaTH3alliK, KOTOPBIN 3a-
Bepiuniics B 1807 r. npuHstrieM Bo OpaHLIMK IIEPBOTO B UCTOPUU TOPIOBOIO
konekca. [IpuHsiTHe JaHHOrO JOKyMEHTa 03HAMEHOBAJIO OKOHYATEJILHOE
paszesieHre TPaXXIaHCKOTO 1 TOProBOro IpaBa Ha IBE CAMOCTOSITEJIbHbIE
OTpaciid YaCTHOTO IIpaBa.

Taxum 006pa3zoM, MOXHO OTMETUTH IBa OCHOBHBIX (haKTOpa TMOsIBIIE-
HUSI Jyaiu3Ma YacTHOTO MpaBa B KOHTMHEHTAJIbHOM CUCTEME: COCIOBHAs
3aMKHYTOCTb (heofaIbHOTO 00I1IecTBa U crieluduka npodeccuoHaIbHON
JEeSITeTLHOCTU KYTIEUECKOTO COCJIOBUSI.

Ho o Mepe Toro, Kak B eBpOIEiCKIX 00IIeCTBaX MOCTEIIEHHO NCUe3an
COCJIOBHBIC TPAHMIIEI ¥ TOPTOBOE TTPABO HAYaI0 OOCTYKMBATh OTHOIIICHUS
HE TOJIBKO BHYTPH 3aMKHYTOT'O KYyIIeYeCKOTO COCJIOBHUSI, MHOTHE TOPTOBEIE
HOPMBI ¥ IPUHIIUIIEI OBUTY B IaJlbHEHIIIEM BOCIIPUHSTHI TPaKIaHCKIM
IIPaBOM. DTO CIIOCOOCTBOBAJIO €ro 00OTALIEHUIO U Pa3BUTUIO U SIBUJIOCH
(bakTOpOM, CTUMYIMPYIOIINM ITIOCTEIIEHHOE IIPEOAOJICHIE AyaIr3Ma JacT-
HOTO IIpaBa, 0 ueM 6oJjiee MoapoOHO OyIeT CKa3aHo Aajiee, B KOHLIE JaHHOK
[JIaBbl, [IPY XapaKTEPUCTUKE MEHOCHUUU KOMMEPUUAIUZAUUY 2PANCOAHCK 020
npaea.

XVII—XIX BB. 03HaMEeHOBAJIMCh OYp>Kya3HbIMU PEBONIOLIMSIMU B PsIIE
ctpaH EBponbl 1 CeBepHOIT AMepUKe, UTO MPUBEJIO K TpaHchopMauu ¢e-
ONlaJIbHBIX OOIIECTB B KAUTAIMCTUICCKUE.

C nanpHEHIIMM pa3BUTHEM TOBAPHO-JIEHEXHBIX OTHOIIIEHWI B YCIOBHU-
SIX KaITATAJTMCTUIECKOTO TTPOM3BOICTBA TTPONCXOINIIN TaKKe M Cephe3HbBIC
CTPYKTYPHBIE ¥ COILIMATEHO-3KOHOMMWUECKIE N3MEHEHHMS B 001IeCTBe. B 9THX
YCJIOBUSIX TOCY/IAPCTBO BCE Yallle U 110 Bee OoJiee MMPOKOMY KPYTY BOTIPOCOB
BMeEIIMBaeTcsA B cepy YaCTHOIPABOBBIX MHTEPECOB MyTeM YCTAHOBJICHMS
OIpeeJICHHBIX TTPaBHII, KOTOPBIM JODKHA IMMOTYMHATHCS S9KOHOMUYECKAsT
JeSTeIbHOCTD. B TO 3Ke BpeMst ycIiexy HaydHOM ¥ MHKEHEPHOM MBICIIM, TU-
TaHWYECKUU TPYI MUJUIMOHOB JIIOACH COBEPIINIIN TO, YTO ceidac IIPUHSTO
Ha3bIBaTh HAYYHO-TEXHUYECKOM PEBOJIIOLIMEN, KOTOpasi, B CBOIO OYepe/lb,
MOPOANIIA U HOBbIE CEPhE3HbIE IIPOTUBOPEUMS: OYPHbIA POCT MPOU3BOAM-
TEJILHOCTH TPYIa U YBEJIUYEHME BBIITyCcKa IMIPOIYKIIMM IIPUBEIIH K ITOSIBJICHUIO
XPOHMYECKOI 6€3pabOTHUIILI U HOBOTO, HEM3BECTHOTO YeJI0BEYECKOMY OOIIIe-
CTBY KpU3Hca — Kpu3Kca Iepernpon3BoICTBa.

B cdepe rpaxkmaHCKOTro M TOProBOro MpaBa yCTaHOBIEHHWE HOBOIO
SKOHOMMYECKOTO TTOPSIIKA HAIIJIO CBOE OTPakKeHKE M B TTPOBO3IIALICHUN
Ype3BBIYATHO MPOTPECCUBHBIX JJISI CBOETO BPeMEHU M OCHOBOIIOJIATAIOIINX
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IJIS CO3MaHMST TIPABOBBIX MEXaHU3MOB PETyJIMPOBaHUSI PHIHOYHBIX OTHO-
LLIeHUI TPUHLIUIIOB: 1) ghopmanvHoco pasencmea epajicoan nepeo 3aKOHOM,
2) HenpuKoCcHOBeHHOCMU YacmHoll cobcmeeHHocmu,; 3) c60000bl 002060pa. ITO
B 3HAUNUTEIHLHOI Mepe CITOCOOCTBOBAJIO OYPHOMY POCTY ITPOMBILIJIEHHOCTH,
YBEJIMUCHUIO MIPOU3BOIUTEILHOCTH TPYIa, MU3MEHEHMIO XapaKTepa Ipou3-
BOJICTBEHHBIX OTHOIIICHUI 1 B pe3yJIbTaTe K HAKOIUICHUIO O0TaTCTBa OMHUMU
¥ OOHUILIAHUIO IPYTUX.

[IpoBo3rnameHne npunyuna paseHcmea paxicoat neped 3aKoHom IOpu-
OMYECKU 3aKPeTIo YHIUTOXEHIE (heomaaTbHBIX COCTOBUI U IIPUBUIICTU,
YTO OBLIO YPE3BHIUAIHO IMPOrPECCUBHBIM SIBICHUEM M OCTACTCSI TAKOBBIM
JI0 HACTOSIIIETO BPEMEHH.

B XX B. ObLIM MpeogoIeHBl MHOTHE 3aKOHOIATeIbHbIC OTPAaHUYCHMS TUC-
KPUMUHALIMOHHOTO XapaKTepa, Hapyllalolue MPUHIIMI PaBeHCTBA rpaxknaH
nepen 3akoHoM. Ho B To ke BpeMs1 3TOT MPUHLIMIT UMEET B OINpeaeIeHHON
CTEeIeHN AeKJIapaTUBHbBINM XapakTep, rapaHTUPYIONIUIA TOJIbKO (hopMaib-
Hoe paBHoOITpaBHe TpaxaaH. [IpakTndeckast peaan3amus TpakIaHCKIX TTpaB
JUT. MAJIOMMYIIUX TpaXkaaH 3HAYMTENIBHO 3aTPYIHEHA B CBSI3H C PACTYIINM
MMYIIECTBEHHBIM HEPAaBEHCTBOM B CTpaHaX PHIHOYHOI KOHOMMKM U JI0-
POTOBU3HOM IOPUINYECKON TTOMOLIU.

DyHmaMeHTaIbHBIM [0 CBOEMY 3HAUYCHUIO SIBJISIETCSI YCTAaHOBJICHUE
B TPAXKIAHCKOM TIPABE MPUHUUNGA HENPUKOCHOBCHHOCMU YACMHOU COOCMBeH-
Hocmu. JIaHHBIN IPUHIINTI, 3a1IAIIAS YaCTHYIO COOCTBEHHOCTh, O0SCIIC -
BaeT CTaOMIBLHOCTh MMYIIIECTBEHHOTO 000pOTa U IIPUIAaeT HEOOPAaTUMOCTD
COBEpIIaeMbIM clieIKaM. MI3HayaabHO TTpaBo YaCTHOM COOCTBEHHOCTH TPaK-
TOBAJIOCh KaK abCoOJII0THOE MTpaBo. HecyliecTBeHHbIC OrpaHMYEHMST TTPaBO-
MOYHMI1 HEe TTOPOXIATN KaKUX-JTM0O0 CePbe3HbIX MPENSTCTBUI B pa3BUTUU
MpearnpuHUMAaTEIbCTRA.

B Hacrosiee BpeMs1 pa3BUTHE SKOHOMUKU U YCIOXKHEHUE OOIIECTBEH-
HbIX OTHOILIEHUI MTOPOXAAeT pacTyllee YUCIO OrpaHUYeHUI aOCOMIOTHOTO
XapakTepa YacTHOI COOCTBEHHOCTH M YMHOXEHHE UMcia 00beKTOB IpaBa
COOCTBEHHOCTH.

BecbMa 3HaUMTETbHBIC OTPAHUYCHUS IIPABOMOYMIA COOCTBEHHUKOB Ha-
OJTIOIAIOTCST BO BTOPOI TTOJIOBIHE XX B., B TOM YHMCJIE B CBSI3U C pa3BUTHEM
SKOJIOTMIECKOTO IBYKCHUS. YBEITMINBACTCS KOJIMUSCTBO HOPM UMIIepaTHB-
HOT0 XapakTepa, peTryIMPYIONIINX OTHOIICHUSI COOCTBEHHOCTH. Pacimpsiercst
KpPYT cIyJaeB, KOTIa MMYIIECTBO, MPUHAIJIEXKAIIee COOCTBEHHNKY, MOXET
OBITH IPUHYIUTEIBHO BHIKYIUICHO TOCYIaPCTBOM B LIEJISIX TPATOCTPOUTETh-
CTBa, 3eMJICYCTPOMCTBA, pa3MeIIeHUs KaKUX-TM00 00bEKTOB, BKJIIOYAsT BO-
eHHBbIE, T.¢. B MHTepecaX Bcero odiiecTBa. M3BeCTHB MHOTOUYHMCIEHHBIE
MpUMEPhl HALIMOHAIU3ALUM TOCYIapCTBOM LIEJIBIX OTpacyeil SKOHOMMKH,
HampuMep TpaHCIIOPTa U JOOBIBAIOIIMX OTPaCIIeii.

B 10 ke BpeMsi, HeCMOTpSI Ha OTpaHUYEHMS PABOMOYMIT COOCTBEHHUKA
KaK HOCUTEJIS CYObEKTUBHOTO MpaBa, KakK B MHTepecax APYrMX COOCTBEHHM -
KOB, TaK M B MHTepecax rocyJapcTBa B IIEJIOM, MHCTUTYT IIpaBa COOCTBEH-
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HOCTU MPOAOJXKAET OCTABAaThCSI LIEHTPAJIbHBIM MHCTUTYTOM I'paxkKIaHCKOTO
MpaBa, a COOCTBEHHUK — LIEHTPaJIbHOM (PUTYpOii B TPasKIaHCKOM Y TOPTOBOM
obopore.

OnpeneneHHbIE OrPaHUYEHUsT a0COJIOTHOTO MpaBa COOCTBEHHOCTH
COITPOBOXAAIOTCS YCIOXKHEHWEM CaMOTO TTpaBa COOCTBEHHOCTH, T. €. €ro
muddepeHIINAIe 0 pa3TnIHBIM 00bEKTaM ITPABOOTHOIIICHUI, a TaK-
K€ TIOSIBIICHHEM OCOOBIX HOBBIX MHCTUTYTOB, YCKOPSIIOIINX TIEPEXO IIpaBa
COOCTBEHHOCTH IO MTOTaM 3aKJII0UaeMBbIX caenoK. CkaxkeM, (popMUpoBaHEe
WHCTHUTYTA IIEHHBIX OyMar CIIocOOCTBYET OYPHOMY Pa3BUTHIO KOJIJICKTUBHBIX
(bopm cOOCTBEHHOCTH, HAITPUMEP aKIIMOHEPHBIX OOIIECTB, ¥ OBICTPOTE CO-
BEPIICHMS CIEJIOK C pa3IMYHOIO Poaa aKTUBaMMU.

Ipunyun c60600b1 doeo6opa co3naeT NMPaBOBbIE YCIOBUS TS pean3allii
MpaB COOCTBEHHOCTU. DTO 03HAYAET, UTO JAHHBIN MPUHLIMII MpeAroiaraer,
YTO yYaCTHUKU IPakAaHCKOTO K TOPrOBOIO 000POTa BLIOMPAIOT ceOe KOHTP-
areHTOB U COBEPIIEHHO CAMOCTOSITEIbHO OIpPENesiioT YCIOBUS JOTOBOpA.
VKa3aHHBII TPUHIIAI SIBJISICTCS (DYHIaMEHTATbHOM MPEITTOCHUTKON pa3BUTHS
PBIHOYHOM 3KOHOMMKU U IIPaBOBOM OCHOBOM KOHKypeHIMU. [TpakTimye-
cKasl peay3arys TPUHIMIIA CBOOOIBI IOTOBOPA OCHOBBIBAETCS HA OOJIBIIIOM
MacCHBE TMCIIO3UTUBHBIX HOPM, PETYIMPYIOIINX JOTOBOPHEIC OTHOLICHMS
B IIpollecce He TOJIbKO TOBapOOOMEeHa, HO W IIPOU3BOICTBA.

OmgHOBpEMEHHO BO BCEX OCHOBHBIX ITPABOBBIX CHCTeMaX Ha IPAaKTHUKE
CYIIECTBYIOT OIpene/icHHbIe OTpaHNICHUS IIPUHIIAIIA CBOOOIBI OTOBOPA.
B yacTHOCTH, 3TO MOXET OBITH OOYCIIOBICHO MOHOITOIM3AIINe SKOHOMUKHI
U OrpaHUYEHUEM KOHKYpeHIMU. B Takux ciryyasix 00beKTUBHO HEOOXOIUMO
BMEIIATeJIbCTBO TOCYIapCTBa MIJIsI BOCCTAHOBJICHMST CBOOOIBI TOTOBOPHBIX
OTHOLLIEHUM.

Kpowme Toro, B yc10BUSIX KPU3UCHOTO COCTOSIHMSI 5KOHOMUKY rocyaap-
CTBO BMEIIIMBAETCS B XO3IMCTBEHHYIO chepy, UCTONb3Ys pa3TUIHbIE METOIbI
SKOHOMUYECKON MOJUTUKHU 71 BOCCTAHOBJIEHUSI MAKPOIKOHOMUYECKOTO
PaBHOBECHSI, B TOM YKCJIC M TTIOCPEICTBOM HAIIMOHATIM3ALMH OTIPEIeICHHBIX
MPEINPUSTUI.

DyHgaMeHTaIBHEIMA OCHOBAaHMSIMU pa3Ie/icHUs CTpaH Ha IIpaBOBBIC
CEMBH SIBJISIOTCS CHCTEMa U MepapXusl ICTOYHUKOB TIpaBa.

HammoMHUM, 4TO 1O UCTOYHUKAMM IIpaBa B IOPUINYECKON HayKe I10-
HUMAIOT BHEITHIOI (DOPMY BEIPAXKCHUSI TIPABOBBIX HOPM.

B Hacrosiee BpemsT B 3apyOesKHBIX CTpaHaX CJIOXMIIACH OTIpeaeICHHAS
CHCTeMa MCTOYHUKOB IIpaBa, KOTOpas MMeEeT CICAYIONIYIO CTPYKTYpY: 3a-
KOH, cyneOHas TpakTrKa (B aHIJI0-aMepPUKaHCKOI cucteMe — B (popMe
cynebHOro cropa), oOblvyali, OOBIKHOBEHME, TTpaBOBasl JOKTPUHA, MEXIY-
HapOIHO-TIPAaBOBbIC TOKYMEHTHI.

Wctopuuecku mepBbIM UCTOYHUKOM TIpaBa ObLT OObIYail — TMpPaBUIO
MOBEJCHUSI, CTaBllIee IOPUANIECKON HOPMOI BCIAEACTBHME €ro OOIIEero 3Ha-
YEHMUSI, JUIUTEJIBHOTO (PAKTUIECKOTO TTPUMEHEHMS Y CAHKLIMOHUPOBAHUS
TOCY/IapCTBOM.
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